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Abstract 

The study aims to find flaws in the Indonesian legislation in regard to the compensation 

and restitution for the victims of crime, to review the court rulings, and to create the 

compensation and restitution arrangements that would protect the victims. By 

employing the doctrinal legal research, this study identifies that the victims' rights to 

compensation and restitution in various legislations is contingent upon the perpetrator's 

conviction, excluding the victims of crime from obtaining their rights. In court 

decisions, the perpetrator's resuscitation is frequently accompanied with a sentence of 

criminal detention for a short period of time. Victims have a tough time obtaining 

restitution since the perpetrator prefers to serve time in prison rather than to pay 

compensation to the victim. Compensation is an obligation of the state. Hence, its 

existence is not contingent upon judicial decisions. It is awarded to victims whose 

offender dies before the trial was completed or unlawfully arrested victim by law 

enforcement authorities. Meanwhile, restorative justice is referred to as restitution. The 

prerequisite of a legally binding court ruling is only enforced if the perpetrator refuses 

to pay the restitution. Even before the verdict, the culprit might provide restitution to 

the victim, which can be used to mitigate the sanction or to obtain judicial pardon. 

Restitution is required for all crimes that directly harm the victim, and it can be paid in 

installments. 

Keywords: victims of crime, compensation, restitution, judicial response 

 

Introduction 

It is not an exaggeration to argue that the existence of victims of crime does not 

receive much attention in the criminal justice process. The central focus of criminal law 

is more often on criminal perpetrators than on victims (Sánchez, 2008) (Capers, 2020). 

The victim is simply positioned as a witness or a whistleblower to a criminal conduct. 

The victim is an object who is subjected to criminal activities, both physical and 

psychological (Polito, 1990). When a criminal conduct was committed and the 
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perpetrator is convicted, the victim is abstracted into the public interest, and it is thought 

that the victim has received protection. Since it does not concern with the recovery of 

the losses resulted from a criminal act, criminal law appears as if it abandons the victim 

(Rodriguez, 1992). 

More features of criminal offenders are regulated under the Criminal Code which 

is based on a neoclassical school of thought that accepts circumstances which benefit 

the criminals, while victims are neglected (Hong, 2002) . The Criminal Procedural Law 

is also dominated by provisions on the rights of the criminal offenders, with only a few 

provisions mentioning the rights of the victims. These provisions which govern matters 

regarding the victims including their rights can only be found in Chapter XII which 

incorporates the damages in lawsuits. The right to report or complain about criminal 

acts is regulated in Article 108, while the right of the victim's family to be informed if 

the victim dies is promulgated in Article 134 paragraph (1). In addition, the right of the 

victim as a witness to be reimbursed when answering the call to submit information is 

found in Article 299 paragraph (1) (Angkasa, 2016). 

In recent years, the criminal justice system has begun to pay closer attention to 

victims. Crime is no longer viewed as the violation of the interests of state, but rather 

as a violation of or injury to the victim (Cardenas, 1986) (Levanon, 2015) (Hughes, 

2021). The Declaration of Basic Principles of Justice for Victims of Crime and Abuse 

of Power of 1985 emphasized the necessity for compensation and restitution in 

providing protection to victims. Article 8 states that ‘offenders or third parties 

responsible for their behavior should, where appropriate, make fair restitution to 

victims or their families. Such restitution should include the return of property or 

payment for the harm or loss suffered, reimbursement of expenses incurred as a result 

of the victimization, the provision of services and the restoration of rights. Article 12 

also mentions that ‘when compensation is not fully available from the offender or other 

sources, States should endeavor to provide financial compensation to: (a) victims who 

have sustained significant bodily injury or impairment of physical or mental health as 

a result of serious crimes; (b) the family, in particular dependent of persons who have 

dies or become physically or mentally incapacitated as a result of such victimization’. 

This indicates that the perpetrator of a criminal act or other accountable party must 

make restitution to the victim or their family, including compensation for damaged or 

lost property, recovery of suffering, and other rights of the victim. Failure of the 

perpetrator to fulfill these rights subsequently hold the state liable for paying to the 

victims (Ezioni, 2013). 

The principles of victim protection in the Declaration have been incorporated into 

the Indonesian legislations. The Human Rights Court Law of 2000 was the first piece 

of law to recognize the victims' rights to physical and mental protection from threats, 

disturbances, terror, and violence by any party, as well as the right to compensation and 

restitution as outlined in Articles 34 and 35. Three years later, Indonesia passed an Anti-

Terrorism Law that includes provisions on the equivalent rights of the victims. The 

Witness and Victim Protection Law of 2006, which was revised in 2014, lays out the 

principles of protection for the victims and their rights in greater detail. Article 1 section 

(2) of the Law defines victim as ‘a person who suffers physical, mental, or economic 

harm as a result of a criminal act’. This definition is similar to the definition of victim 

found in the Declaration's as ‘persons who, individually or collectively, have suffered 

harm, including physical or mental injury, emotional suffering, economic loss, or 
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substantial impairment of their fundamental rights, as a result of acts or omissions that 

are in violation of criminal laws…’.  Several further regulations, such as the Human 

Trafficking Law of 2007 and the Government Regulation of 2018 on Compensation, 

Restitution, and Assistance to Witnesses and Victims, have regulated a number of rights 

of the victim, including compensation and restitution. Although these two rights have 

been governed by various laws, there are still regulatory flaws in their implementation. 

This affects their effectiveness in providing protection to victims of crime such as the 

necessity of judicial decision. 

This present study aims to explore and analyze the flaws of compensation and 

restitution in the Indonesian legislations and court decisions that have resulted in the 

victims not being fully protected, and the idea of how to safeguard the victims of crime 

through comprehensive compensation and restitution arrangements. The authors argue 

that compensation and restitution provisions in various laws have not been sufficiently 

tailored to protect the victims of crime. Our argument is presented in six distinct 

sections. The first section presents the introduction, and the subsequent section presents 

the methodology guiding the study and the sources of data. The third section is 

theoretical bases on compensation and restitution. It is argued that both right of victims 

of crime have differences in nature and philosophical foundation. The fourth section 

highlights the flaws of compensation and restitution in various legislations in Indonesia. 

Victims of crime are entitled on the compensation and/or restitution only after the court 

ruling and request of the victims. The fifth section discusses the judicial response on 

the imposition of paying compensation and restitution to the victims by the perpetrator 

or state. It is found that the court judgment obliging the accused to pay restitution is 

invariably accompanied with a brief prison sentence. The last section analyzes the 

proposed solution to protect the victim of crime through compensation and restitution. 
 

Methodology 

This doctrinal legal research mainly relies on the Indonesian legislations 

promulgating compensation and restitution for victims of crime as the primary source 

of data. At least 5 laws regulate the compensation and restitution in criminal matters, 

namely Criminal Procedural Code, Human Rights Court Law, Anti-Terrorism Law, 

Human Trafficking Law, as well as Witness and Victim Protection Law. The analysis 

on these laws focuses on the requirement for victims to be entitled to compensation 

and/or restitution. In addition, the court rulings on the imposition of compensation and 

restitution were highlighted to identify whether the court decisions provide enough 

safeguard for the victims to obtain their two rights. Six judicial decisions were 

examined on the basis that those verdicts which order compensation and/or restitution 

for the defendant or the state were rarely carried out by the judge. Only a few victims 

ask for compensation or restitution in the criminal proceeding. It was also supported by 

the fact that there were few regulations limiting the victims' rights to receive 

compensation from the state or restitution of the crime. These data play an important 

aspect to propose a comprehensive mechanism for victims of crime to get compensation 

and/or restitution.  

 

Theories on Compensation and Restitution for Victims of Crime 

Unlike restitution, compensation takes the form of monetary payment and it is a 

state obligation. The “failure to protect” theory underpins the state obligation to 
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compensate victims of crime. This theory dictates that an individual who become the 

victim of a crime is primarily caused by the failure of the society to eliminate crime and 

by extension, the failure of the law enforcement to prevent offenses (Goldscheid, 2004). 

In addition, there are two considerations as to why victims are entitled to state-provided 

compensation First, compensation is based on equity and social solidarity. The victim 

of crime is a victim of society who should be reimbursed by the community for the 

damages incurred. In a larger sense, the theory holds that the government owes 

compensation to the victims since law enforcement officers have failed to prevent crime 

from occurring. Second, other forms of compensation have been proven to be 

insufficient to proportionately compensate the victims (Katsoris, 1990/1991). 

Compensation is a program that provides public fund to those who have been the 

victims of crime. The fund is a public resource that can be streamlined from the external 

sources of the crime and is used to meet the particular needs of the victim (Mégret, 

2010). Compensation for victims primarily aims to improve the responsiveness of the 

criminal justice system to the victims (Foote, 1992). Medical expenses, mental health 

counselling, funeral expenses, lost wages, cost of glasses, contact lenses, dental care, 

purchase of prosthetic devices, cost of moving or relocating, transportation costs to 

obtain medical care, job rehabilitation, replacement services for infant or children care, 

and domestic assistance should all covered by the compensation provided to victims 

(Minarcik, 2012/2013). 

The movement supporting the rights of the victims is raised by the concerns that 

the criminal justice system is excessively focused on the criminal offenders and 

frequently fails to address the interests and needs of the victims (Asner., 2013). 

Subsequently, more people become aware of the needs and concerns of victims in the 

criminal justice system. Victims of crime are frequently treated unfairly and ignored in 

the criminal justice system (Frank., 1992). In this context, restitution is only a small 

fraction of the effort to ensure that victims' rights are respected. The perpetrator of the 

crime is made responsible for the victim's losses through restitution (Anderson, 2017). 

Restitution refers to efforts to return a victim's right to what it was before they suffered 

a series of losses due to the crime. A criminal sentencing court can utilize restitution to 

recompense a victim for their injuries (Birney, 2012). 

 Restitution is a procedure usually utilized in the courtroom to compensate the 

victim for the loss or damage (Lollar, 2014). Restitution is defined as ‘the act of doing 

good things or giving the amount equivalent to the victim's loss, harm, or injury’. The 

perpetrator of the crime is the one to make restitution to the victim. When a victim 

suffers a loss and the culprit is discovered, the criminal is legally obligated to pay the 

victim a sum of money. Restitution might involve the restoration of a quantity of money 

or the value of an object taken by the criminal, burial expenses, salary loss, support and 

payment for medical bills, counselling, therapy, or finding the victim new employment 

(Shephard, 2014) (Monachino, 2008). Restitution is paid by the perpetrator or a third 

party only after a permanent court decision. The perpetrator of the crime must be found 

guilty of a criminal violation in order for the victim to get reparation. Restitution 

encompasses a number of objectives. First, restitution is used to recompense victims 

for their losses as well as to financially support the victims. Second, the facility of 

restitution to track losses made by the criminal acts as a deterrent since it sends warning 

to potential criminals that they will be held responsible for any incurred losses. Third, 

by forcing the perpetrator of the crime to pay a quantity of money to the victim, 
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restitution forces the culprit to admit the harm caused by his acts. The criminal bears 

sole responsibility for the crime. Unlike fines paid to the state, restitution is more 

personal as it is delivered directly by the perpetrator to the victim and is linked to the 

actual suffering of the victim. Hence, there is a causal relationship between crime and 

the losses sustained by victims in restitution (DiBari, 2011). 

The fact that restitution may carefully trace the harm caused by a criminal becomes 

a strong deterrent, as it notifies potential offenders that they will be held accountable 

for every penny of harm. By requiring the perpetrator to make a payment to the victim, 

restitution also forces the criminal to acknowledge the genuine harm of his actions. 

Restitution poses several benefits; a) the court can avoid bringing severe criminal 

charges by requiring restitution as a condition of punishment (González, 2016); b) by 

holding the offender accountable for his actions, restitution orders serve to restore the 

offender's self-respect; c) restitution as a criminal consequence and alternatives to 

prison that are less expensive; and d) victims might receive both material and 

psychological gratification through restitution (Morris, 2012).  

The Swedish model can be utilized as a model for maximizing compensation and 

restitution to victims. This country has a leading agency called ‘Crime Victim 

Compensation and Support Authority’ consists of other public and private 

organizations acting in collaborating with the agency in providing assistance to victims 

of crime. Within the organization, the agency has three areas of duties, namely (1) 

assessing and providing criminal injuries compensation, (2) administering Crime 

Victim Fund which is designated for supporting research and non-governmental 

organization’s activities, and (3) administration Centre of Competence to provide 

capacity building and training as well as dissemination of information and researchers 

for the public. In addition, it also important to argue that Sweden has established a 

single integrated support and assistance system for victims involving executives, 

private organization, Non-Governmental Organization, and judiciary. (Chokprajakchat, 

2017) 

 

The Regulatory Framework of Compensation and Restitution to the Victim: 

Mapping Out the Flaws 

The Criminal Code limits victim protection to assessing the form and weight of 

criminal sanction based on the circumstances surrounding the victim, such as the crime 

of assault as promulgated in Article 351. Ordinary assault is sentenced by a maximum 

penalty of two years in prison and eight months or a maximum fine of IDR. 4,500. If 

the act causes serious injury, the penalty is aggravated into five years of imprisonment. 

If it causes death, the sentenced is aggravated into seven years of imprisonment. Other 

types of protection, such as compensation and/or restitution, which are extremely 

valuable to victims, are not covered by the Code since the types of punishment are 

limited to capital punishment, imprisonment, short imprisonment, and fine (Article 10). 

None of these criminal sanctions are directed toward the rights of the victims to get 

compensation. The notion of criminal conduct under the retributive view, which is a 

violation of public interest, cannot be separated from the abstraction of victims' interests 

in criminal law (Wenzel, 2007).  

The protection of criminal offenders is also found in the provisions of the criminal 

procedure. The Code does not include a definition of a victim of crime which situates 

them as the forgotten party in the criminal justice system. The lack of arrangement for 
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victim protection is acceptable, given that the enactment's background concerns the 

necessity for human rights protection for perpetrators of criminal crimes who are 

frequently violated by the law enforcement personnel. The primary purpose of the Code 

is to improve human rights protection for criminals, both as suspects and defendants, 

when interacting with law enforcement agents with specific powers. This law seeks to 

place the perpetrator in a dignified position within his entity  (Erdianto, 2020). 

Victims' rights are limited to file compensation claims merged with the civil 

lawsuit under Article 98 following particular legal procedures. If an act that is the basis 

for an indictment in a criminal case examined by a district court causes harm to a victim, 

the presiding judge of the hearing may decide to combine the cases for damages to the 

criminal case at that person's request for civil lawsuit. Such requests can be made only 

the day before the public prosecutor files the criminal charges. If the public prosecutor 

fails to appear, the request must be made no later than the day before the judge overturns 

the judgement. It is also stipulated that compensation cases are to be merged in line 

with the principle of proportionality, namely the protection of the rights of perpetrator, 

the victims and other parties. The goal of this merging is to create a judicial concept 

that is simple, quick, and low-cost (Harahap, 2008). This approach allows a victim to 

file a damages case without having to go through a standard civil lawsuit or to wait for 

the criminal proceedings to be completed. However, the provisions on the incorporation 

of cases are still flawed in several points. It primarily depends on the criminal case. In 

a case where the defendant is not found guilty of the offense, the victim's claim for 

damages will not be granted. Even if the court decides to rule the defendant guilty, it 

still requires the permanent court decision, hence taking a longer period of time. Filling 

for damages must be done before the prosecution. Failing to meet this period of time 

will seal the opportunity of the victims to get compensation. Finally, compensation is 

limited only to material losses of the victim.  

Other pieces of legislation similarly govern compensation and restitution. As 

indicated in Article 35 section (2) of Law on the Court of Human Rights of 2000, 

compensation and restitution paid to victims of genocide and crimes against humanity 

shall be included in the court decision. Government Regulation No. 3 of 2002 on 

Compensation, Restitution, and Rehabilitation of Victims of Gross Human Rights 

Violations contains further regulations pertaining to compensation and restitution for 

gross human rights violations. Compensation is defined as recompense granted by the 

state since the perpetrator is unable to provide full compensation. Restitution is money 

paid by the criminal or a third party to the victim or his family. It could be the return of 

property, the payment of damages for loss or suffering, or the payment for specific 

actions. 

The victim or their family can receive compensation and/or restitution. The 

Ministry of Finance is specifically listed in the verdict as a government agency 

responsible with carrying out compensation based on the decision of the Human Rights 

Court, which has achieved its permanent legal binding power. The Ministry of Finance 

is in charge of compensation for the financing and calculating of public finances. The 

perpetrator or a third party is responsible for making restitution based on the orders 

mentioned in the decision of the Human Rights Court. Only if the criminal is unable to 

pay restitution to the victim will the state provide compensation. If the defendant is 

terminated by prosecution, restitution will be considered in the court decision. In the 

event of serious human rights violations, compensation and restitution cannot be 
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offered to the victim if the defendant is not prosecuted. When many victims have clearly 

suffered losses in the event of severe human rights violations, especially in the past 

(before the enactment of the Human Rights Court Law), but it is difficult to prove the 

perpetrator because many evidences are no longer available. This provision, of course, 

can prevent victims from receiving compensation. 

The Law of the Human Rights Court also lacks the precise guidelines for assessing 

the amount of restitution or compensation that can be awarded to victims. Article 2 

section (2) stipulates that the compensation must be granted appropriately and 

immediately, while the amount is to be set by the judge. It is also stated that the victim 

is given compensation for losses and/or the restoration of other rights as soon as feasible 

in order to alleviate the victim's suffering. This provision will be difficult since the 

relevant Government Agencies entrusted with compensating and rehabilitating victims 

must be based on the permanent court decision. In fact, it takes years from the time an 

inquiry begins to the time a formal judgement is rendered in the ad hoc Human Rights 

Court (Abidin., 2014). 

Compensation and restitution are particularly defined in Chapter IV on 

Compensation, Restitution, and Rehabilitation, which consists of Articles 36 to 42 of 

Law on Combating Crimes of Terrorism, 2003. Any victim or heir to the victim who 

has been harmed as a result of terrorism offences is entitled to restitution or 

compensation. Compensation is financed by the government and charged to the state, 

while restitution is paid by the culprit to the victim or their heir(s). In the court's 

judgement, compensation and/or restitution are awarded and specified all at once. The 

reliance on the criminal case verdict for compensation and restitution is a serious flaw. 

Compensation and restitution cannot be awarded if the defendant is not charged with a 

crime. This clause does not reflect the orientation to the victim's protection because 

even if terrorist actions occur and the victim suffers losses, no compensation or 

restitution will be offered if no defendant is prosecuted. Compensation should not be 

based on the criminal case, but it can be awarded if there is a terrorism-related criminal 

occurrence and the victim has suffered damages (Sujatmoko, 2019). 

The Law on Combating Human Trafficking of 2007 solely regulates restitution as 

‘the payment of damages to the perpetrator based on a permanent legal judgement for 

material and/or immaterial losses sustained by the victim or his heirs’ (Article 1 section 

13). The restitution requirements are included in Articles 48 through 50. It is stated that 

any victim of a human trafficking crime, as well as their heirs, is entitled to restitution 

which include recompensing for victims' loss of money or income, suffering, medical 

and/or psychiatric treatment costs, and/or other losses as a result of trafficking. The 

restitution is given and listed in the court decision on the criminal case of human 

trafficking at the same time. Since the first-tier court decision, the supply of restitution 

has been carried out, and might be placed first in the court that decides the case. The 

provision of restitution must be completed within 14 (fourteen) days of the verdict's 

entry into permanent legal effect. If the culprit is found not guilty by a court of appeal 

or cassation, then the judge may direct in their judgement that the restitution money can 

be restored to the parties involved. If the victim's request for restitution is not satisfied 

within the given period of time, the victim or their heirs should contact the court. The 

court issued a written warning to the defendant, directing them to fulfill their 

commitment to give restitution to the victim or their heirs as soon as possible. The court 

instructed the public prosecutor to collect the convict's properties and place them on 
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auction for restitution payments if the warning letter is not responded within 14 

(fourteen) days. If the perpetrator is unable to make reparation, then the perpetrator is 

subject to a maximum sentence of one year in prison. 

The provision of restitution to victims of human trafficking has a variety of flaws 

based on the foregoing arrangements. First, repayment is contingent upon the outcome 

of the criminal case. If the accused is found not guilty by the court, the victim will not 

get the restitution. Although a victim of a criminal act suffers both monetary and 

immaterial damages, he will not be compensated if the culprit is released. Second, if 

the perpetrator does not comply with the court's order to provide restitution and also 

does not have sufficient property, the victim will not be compensated since the culprit 

will only be sentenced to a maximum of one (1) year of imprisonment as the criminal 

sanction replacement. 

Compensation and restitution are also governed by Law on the Protection of 

Witnesses and Victims of 2006, which was revised in 2014. Compensation is defined 

‘as recompense paid by the state since the perpetrator and his or her family are unable 

to provide the full compensation’. Restitution is paid by the culprit or a third party to 

the victim or his family in the form of: a) indemnity for lost wealth or income; b) 

reparation for suffering directly related to illegal activities; and/or c) reimbursement of 

medical and/or psychiatric treatment costs. Not all victims are eligible for 

restitution. According to Article 7A paragraph (2) of the Law, not all victims who suffer 

losses as a result of criminal activities will be eligible for reparation since it will be 

confined to victims of specific criminal acts, as determined by the Witness and Victim 

Protection Agency. The statute also lacks the criteria that could serve as guidance for 

the Witness and Victim Protection Agency in determining what types of criminal 

conduct a victim is eligible for restitution. According to the Government Regulation of 

2018 on the Provision of Compensation, Restitution, and Assistance to Witnesses and 

Victims, a restitution application can be filed by the agency before or after a permanent 

court decision. This agency may request for restitution to the public prosecutor for 

inclusion in the claim if the restitution application is made before permanent court 

decision. 

Based on the above description, it is argued that the Witness and Victims' 

Protection Law does not specify how long judges must decide restitution application. 

Furthermore, there is no "coercive measure" for the offender to pay the court-ordered 

restitution, either because of the perpetrator's reluctance or unable to pay it. 

Compensation in the Act is limited to victims of genocide, crimes against humanity, 

and victims of terrorism offences, reimbursement of restitution with compensation is 

also impossible. 

 

Judicial Response  
In the practice of court judgements, the resuscitation of restitution to the defendant 

is uncommon. There are just a few court decisions in which one of the defendants was 

ordered to pay restitution to the victim, as shown in table 1 below: 

 

Table 1. Restitution in Court Ruling 

No Court  Court Order 

1 1633/PID.B/2008/PNTK The defendant was compelled to pay USD. 672 

in reparation to Maidiana. If restitution is not 
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paid, it will be substituted by a one-month 

sentence of incarceration. 

2 396/Pid.B/2012/PN.Cbd The defendant was ordered to pay restitution to 

Desti Fitriyani, Desi Aprillianti, Irmawati, 

Mutia Yulyanti, Siti Nurani, and Wiwin of 

USD. 672 each as the victims. If the restitution 

is not paid, it is replaced with a three-months 

sentence of incarceration. 

3 1155/K/Pid.Sus/2013 The restitution request by the victims was not 

granted because the public prosecutor failed to 

identify the nature and quantity of the victim's 

damages. 

 

Table 1 shows that the court's judgment requiring the accused to pay restitution is 

invariably accompanied with a brief prison sentence. The existence of criminal 

detention for one month or three months consequently allows the defendant to avoid 

paying the judge-ordered restitution. The perpetrator would rationally choose to serve 

a one-month prison sentence rather than to pay a very substantial amount of restitution. 

To ensure that victims' rights to restitution are not violated, criminal detention in lieu 

of restitution should be substituted with confiscation of the perpetrator's 

assets/properties or instalment payment aimed at repairing the harm caused by criminal 

behavior (Waterman, 2020). Furthermore, the lack of information about the amount of 

restitution sought does not prevent judges from imposing it. The court should be able 

to determine how much restitution is suitable for the victim's needs, suffering, and 

recovery. 

Despite the fact that the application for compensation was limited to victims of 

terrorism offences, the court allowed it, in contrast to the restitution verdict. The judge 

denied the application for compensation for victims of genocide and crimes against 

humanity. The public prosecutor demanded that the state pay the amount of 

USD.99,564 to compensate the victims of terrorism due to a bomb explosion in one of 

the houses of worship in Samarinda several years ago. Only a portion of the 

compensation claim of USD. 16,007 was granted by the judge. The South Jakarta 

District Court also awarded USD. 68,445 in compensation for the expense of treating 

victims of the bombing on MH Thamrin in Central Jakarta, as well as victims of suicide 

bombs at Kampung Melayu Terminal in East Jakarta. In this lawsuit, 16 persons 

obtained their compensation, including 13 victims of the Thamrin bombing and three 

victims of the Kampung Melayu explosion. 

Bombing victims in Surabaya were awarded USD 79,407 in compensation by the 

West Jakarta District Court, which comprised the cost of rescuing victims not covered 

by the government, operational reimbursement costs, and lost income reimbursement. 

There are 17 bombing victims in this case who are eligible for compensation. The court 

also awarded USD. 27,859 in compensation to three terrorism victims. The amount was 

calculated based on the Witness and Victim Protection Agency consideration filed 

through the public prosecutor's demands. The three victims were protected by Agency. 

The victim's wife received the deceased victim's compensation, thus entitled to USD. 

19,272 in compensation. The other two victims are entitled to USD.3,479 and USD. 

5,106 in compensation respectively. 
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Protecting Victims of Crime through Compensation and Restitution: A Proposed 

Solution 

Indonesian legislations nonetheless equate the methods of compensation and 

restitution even if these two rights of the victims have different philosophical and 

characteristic grounds. The fact that the state compensated the victim demonstrates that 

the state has failed to safeguard and guarantee security to the victim. Law enforcement 

personnel acting on behalf of the state has also failed to prevent the commission of a 

criminal conduct that harms the victim (Katsoris, 1990/1991). As a form of failure and 

accountability to the citizen, the state is compelled to compensate the victim. 

Restitution, on the other hand, is a result of the paradigm shift in prosecution from 

retributive to restorative justice. Restitution is one way to address the needs and 

interests of victims who have been overlooked by the criminal justice system (Hancock, 

2020). Restitution is only a small fraction of the effort to ensure that the rights of the 

victims are respected. The perpetrator of the crime is made responsible for the victim's 

losses through restitution (Bickford, 2019) (Durkin, 2021). 

The renewal of compensation and restitution arrangements in the Indonesian legal 

system should be based on their philosophical differences and characteristics. The 

compensation paradigm should adhere to the fulfillment of citizens' rights. It should be 

viewed as a form of the state pleading "guilty" for failing to protect and give security 

to its citizens. Compensation must be linked to human rights abuses, which are almost 

invariably committed by governmental actors (Rutherford, 2018). Because there is no 

link between compensation and the defendant's guilt as detailed in the court's 

judgement, the state's compensation does not have to be contingent upon the judicial 

decision. Any person who is the victim of a criminal offense is entitled to compensation 

from the state (Pearl, 2019). As a result, only particular types of crimes for which 

victims are entitled to compensation from a state are no longer needed to be 

perpetuated. Compensation is also paid to the victim of a criminal conduct whose 

perpetrator dies before the judicial process was completed, and this does not have to be 

contingent upon the court decision. Victims of unlawful arrest by law enforcement 

officials are also compensated as a form of state responsibility to urge law enforcement 

officers to be cautious when detaining someone as a suspect of a crime (Okpaluba, 

2020). 

What are the costs that the state should pay and provide to the victims? The solution 

to this question is contingent upon the state's capabilities and availability of funding. 

Material and immaterial losses, medical expenses, mental health counseling, funeral 

expenses, lost salaries, eyeglass purchase costs, contact lenses, dental care, purchase of 

prosthetic devices, moving or relocation costs, transportation costs for medical 

treatment, occupational rehabilitation, replacement services for infant and child-

care, and domestic assistance are all the examples of compensation. At the very least, 

the state compensates victims for losses incurred directly as a result of a criminal 

conduct. The state must cover all costs for victims of trauma or stress in order for them 

to recuperate (Loller, 2014). 

In the event that the state is unable to provide immediate compensation to the 

victim, the state may pay it monthly or annually. If this is too onerous, compensation 

can be converted into tax deduction, specific cost deductions that the victim should 

have paid, or the provision of certain educational or health services (Rutledge, 2011). 
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States must develop a state-subsidized or state-funded compensation scheme known as 

public money to ensure that compensation programs work efficient and that victims' 

rights are respected (Anonymous, 2010). Fines, confiscation of convicted assets, some 

tax income, and non-binding donations from people or private institutions that are 

provided for the unique needs of victims are all possible sources of funds. This private 

scheme funding is derived from the social solidarity theory as mentioned earlier. The 

funds are administered by specific institutions that are required to report them to the 

public and are audited annually by independent auditors. The compensation application 

process is nevertheless hampered by a lengthy and cumbersome bureaucracy. This 

procedure should be made as straightforward as possible such as by delegating new 

responsibilities to the Witness and Victim Protection Agency, one door of online or off-

line compensation application. The agency is given authority to handle matters by 

making a coordination with relevant agencies.  

The renewal of restitution arrangements must refer to the restorative justice 

principle by focusing on the perpetrator's responsibility to compensate the victim for 

criminal acts committed, and the victim's willingness to forgive the perpetrator's guilt 

(Teninbaum, 2007) (James, 2021). Before the perpetrator pays the victim restitution, 

the two parties must meet with the goal of restoring the victim's damage or loss 

(Reimund, 2003). The provisions in various laws and regulations requiring restitution 

payments to permanent judicial decision demonstrate that the underlying concept of 

restorative justice has yet to be implemented. Such rules should not apply 

unconditionally, in the sense that a legally binding court does not have to be an absolute 

requirement for the perpetrator to pay restitution to the victim. The clause should only 

be enforced if the perpetrator refuses to accept guilt and to be held liable for giving 

restitution to the victim in the absence of a permanent court order. 

The defendant can still make restitution to the victim if he admits his guilt and is 

willing to pay reparation to the victim before the judicial process is completed or before 

the court decision has achieved its permanent legal force. The giving of restitution in 

this manner can be used to relieve the defendant or even as a foundation for judges to 

forgive the culprit (judicial pardon) (Weisbuch, 2019) (Maurer, 2021). The judge may 

find the defendant guilty of a criminal offense but not criminally charge him for certain 

offenses if the offender has given restitution to the victim. Judges and public 

prosecutors play a crucial role in getting the accused to agree to pay restitution. Even if 

the victim does not request restitution, the judge and prosecution may ask the defendant 

if they are willing to pay for it. Furthermore, according to the concept of restorative 

justice, the defendant should be morally compelled to compensate the harms of the 

victim. The fundamental goal is to repair the positive relationship between the victim 

and the offender (Kim, 2021) since healing and peace are the main goals of this justice 

(Bloch, 2021). As a result, the administration of a rigid criminal justice system was 

transformed into a humanistic criminal law (Weinstein, 1996). 

In the case that the defendant does not have enough property to pay restitution to 

the victim, reimbursement with a maximum sentence of one or three months indicates 

that the provision is still in retributive justice. The clause should be revised to include 

provisions such as the seizure of the perpetrator's assets and their distribution to the 

victim in accordance with the amount of restitution determined by the court. This asset 

forfeiture also applies to perpetrators who dies before having the opportunity to pay 

restitution to victims following a permanent court order. Furthermore, the perpetrator 
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may also be forced to find victim a new work if he is fired from his employment for 

being a victim of a criminal conduct, or if he works for the victim for an extended period 

of time without being paid. Restitution does not have to be restricted to monetary 

compensation which can involve work or other benefits that are directly beneficial to 

the victim. 

The perpetrator's payment of restitution to the victim should likewise be limited in 

time. For example, one month after the court's judgment, the perpetrator is obligated to 

compensate the victim, and if that period of time has expired, the perpetrator's assets 

are seized. If the perpetrator does not have enough property to pay the victim restitution 

right away, the court may compel the offender to pay the victim restitution in 

installments for a set period of time. This rule applies only if the defendant has 

demonstrated to the court that he does not have enough property to pay reparation to 

the victim all at once. In addition, the scope of criminal acts that compel perpetrators 

to make restitution to victims has been broadened to encompass all forms of criminal 

acts as long as the victim suffers direct losses as a result of the perpetrator's unlawful 

conduct. All unlawful acts that produce direct injury to the victim should be subject to 

restitution. This is because the major goal of restorative justice is to bring perpetrators 

and victims back together (Massey, 2018). 

 

Conclusion 
There have been legal loopholes concerning regulation of compensation and 

restitution for victims of crimes in Indonesia. The victims have no right to 

compensation and/or restitution when the court release the defendant’s guilty of 

committing an offense. In the case that the culprit does not have enough property to pay 

restitution by the court’s order, the victim will not be compensated because the 

perpetrator will only be sentenced to a maximum of one year of criminal replacement 

imprisonment. All court orders that impose repayment on the culprit are dispensed with 

criminal incarceration in a short period of time which therefore prevents the victim from 

obtaining their right to restitution. 

Compensation focuses on restoring victims' rights which have been violated by the 

government. The payment does not rely on the court decision, granted to the victim of 

a criminal act whose perpetrator dies before the judicial procedure was, or given to 

unlawfully arrested victim by law enforcement agents. Compensation is limited to 

material losses, trauma or stress recovery expenditures, and it can be paid in cash, 

monthly, or annually, as well as converted into other currencies. Restitution should 

correspond to the restorative justice principle. Provisions requiring a legally binding 

court order are nevertheless only executed if the criminal refuses to make the 

restitution. The payment can be done by the offender prior to the court's ruling and can 

be used to mitigate the weight of the sentence or to pardon the convict. All crimes that 

directly cause victim harm are subject to restitution and could be paid in installments. 

Hence, it is suggested that the legislatures need to issue a specific and comprehensive 

law by eliminating the technical barriers for victims to get compensation and restitution 

and to establish an integrated agency for victim assistance. It is also recommended that 

the government should provide sufficient budgets to cover all victims of crime to obtain 

compensation.  
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Abstract 

The study aims at examining the limitations of the Indonesian legislation concerning 

the compensation and restitution for the victims of crime by reviewing court cases and 

the implementation of the laws. By employing the doctrinal legal research, this study 

identifies that the victims' rights to compensation and restitution in various legislations 

is contingent upon the perpetrator's conviction, excluding the victims of crime from 

obtaining their rights. In court decisions, the perpetrator's resuscitation is frequently 

accompanied with a sentence of criminal detention for a short period of time. Victims 

have a tough time obtaining restitution since the perpetrator prefers to serve time in 

prison rather than to pay compensation to the victim. Therefore, to provide victim 

protection and assistance, it is necessary to comprehensively understand the 

distinguished natures between compensation and restitution that have direct impact to 

the promulgation of the laws and the imposition of such victim rights by the courts. 
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Public Interest Statement 

This study highlights the regulatory flaws concerning compensation and/or restitution 

for victim of crimes, review the judicial decisions, and explore the arrangements of 

compensation and restitution that protect the victims in Indonesia. Both rights of 

victims are only obtained by depending on the defendant’s guilty of committing an 

offense in the final court decision. All court orders that impose repayment on the culprit 

are dispensed with short imprisonment that prevents the victims from obtaining their 

right to restitution. Protecting the victims to get their rights is through comprehensive 

understanding of different philosophical and characteristic grounds between 

compensation and restitution that have direct impact to the victim protection and 

assistance. 

Introduction 

It is not an exaggeration to argue that the existence of victims of crime does not 

receive much attention in the criminal justice process. The central focus of criminal law 

is more often on criminal perpetrators than on victims (Sánchez, 2008) (Capers, 2020). 

The victim is simply positioned as a witness or a whistleblower to a criminal conduct. 

The victim is an object who is subjected to criminal activities, both physical and 

psychological (Polito, 1990). When a criminal conduct was committed and the 

perpetrator is convicted, the victim is abstracted into the public interest, and it is thought 

that the victim has received protection. Since it does not concern with the recovery of 

the losses resulted from a criminal act, criminal law appears as if it abandons the victim 

(Rodriguez, 1992). 

More features of criminal offenders are regulated under the Criminal Code which 

is based on a neoclassical school of thought that accepts circumstances which benefit 

the criminals, while victims are neglected (Hong, 2002) . The Criminal Procedural Law 

is also dominated by provisions on the rights of the criminal offenders, with only a few 

provisions mentioning the rights of the victims. These provisions which govern matters 

regarding the victims including their rights can only be found in Chapter XII which 

incorporates the damages in lawsuits. The right to report or complain about criminal 

acts is regulated in Article 108, while the right of the victim's family to be informed if 

the victim dies is promulgated in Article 134 paragraph (1). In addition, the right of the 

victim as a witness to be reimbursed when answering the call to submit information is 

found in Article 299 paragraph (1) (Angkasa, 2016). 

In recent years, the criminal justice system has begun to pay closer attention to 

victims. Crime is no longer viewed as the violation of the interests of state, but rather 

as a violation of or injury to the victim (Cardenas, 1986) (Levanon, 2015) (Hughes, 

2021). The Declaration of Basic Principles of Justice for Victims of Crime and Abuse 

of Power of 1985 emphasized the necessity for compensation and restitution in 

providing protection to victims. Article 8 states that ‘offenders or third parties 

responsible for their behavior should, where appropriate, make fair restitution to 

victims or their families. Such restitution should include the return of property or 

payment for the harm or loss suffered, reimbursement of expenses incurred as a result 

of the victimization, the provision of services and the restoration of rights. Article 12 

also mentions that ‘when compensation is not fully available from the offender or other 

sources, States should endeavor to provide financial compensation to: (a) victims who 

have sustained significant bodily injury or impairment of physical or mental health as 
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a result of serious crimes; (b) the family, in particular dependent of persons who have 

dies or become physically or mentally incapacitated as a result of such victimization’. 

This indicates that the perpetrator of a criminal act or other accountable party must 

make restitution to the victim or their family, including compensation for damaged or 

lost property, recovery of suffering, and other rights of the victim. Failure of the 

perpetrator to fulfill these rights subsequently hold the state liable for paying to the 

victims (Ezioni, 2013). 

The principles of victim protection in the Declaration have been incorporated into 

the Indonesian legislations. The Human Rights Court Law of 2000 was the first piece 

of law to recognize the victims' rights to physical and mental protection from threats, 

disturbances, terror, and violence by any party, as well as the right to compensation and 

restitution as outlined in Articles 34 and 35. Three years later, Indonesia passed an Anti-

Terrorism Law that includes provisions on the equivalent rights of the victims. The 

Witness and Victim Protection Law of 2006, which was revised in 2014, lays out the 

principles of protection for the victims and their rights in greater detail. Article 1 section 

(2) of the Law defines victim as ‘a person who suffers physical, mental, or economic 

harm as a result of a criminal act’. This definition is similar to the definition of victim 

found in the Declaration's as ‘persons who, individually or collectively, have suffered 

harm, including physical or mental injury, emotional suffering, economic loss, or 

substantial impairment of their fundamental rights, as a result of acts or omissions that 

are in violation of criminal laws…’.  Several further regulations, such as the Human 

Trafficking Law of 2007 and the Government Regulation of 2018 on Compensation, 

Restitution, and Assistance to Witnesses and Victims, have regulated a number of rights 

of the victim, including compensation and restitution. Although these two rights have 

been governed by various laws, there are still regulatory flaws in their implementation. 

This affects their effectiveness in providing protection to victims of crime such as the 

necessity of judicial decision. 

This present study aims to explore and analyze the flaws of compensation and 

restitution in the Indonesian legislations and court decisions that have resulted in the 

victims not being fully protected, and the idea of how to safeguard the victims of crime 

through comprehensive compensation and restitution arrangements. The authors argue 

that compensation and restitution provisions in various laws have not been sufficiently 

tailored to protect the victims of crime. Our argument is presented in six distinct 

sections. The first section presents the introduction, and the subsequent section presents 

the methodology guiding the study and the sources of data. The third section is 

theoretical bases on compensation and restitution. It is argued that both right of victims 

of crime have differences in nature and philosophical foundation. The fourth section 

highlights the flaws of compensation and restitution in various legislations in Indonesia. 

Victims of crime are entitled on the compensation and/or restitution only after the court 

ruling and request of the victims. The fifth section discusses the judicial response on 

the imposition of paying compensation and restitution to the victims by the perpetrator 

or state. It is found that the court judgment obliging the accused to pay restitution is 

invariably accompanied with a brief prison sentence. The last section analyzes the 

proposed solution to protect the victim of crime through compensation and restitution. 
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Methodology 

This doctrinal legal research mainly relies on the Indonesian legislations 

promulgating compensation and restitution for victims of crime as the primary source 

of data. At least 5 laws regulate the compensation and restitution in criminal matters, 

namely Criminal Procedural Code, Human Rights Court Law, Anti-Terrorism Law, 

Human Trafficking Law, as well as Witness and Victim Protection Law. The analysis 

on these laws focuses on the requirement for victims to be entitled to compensation 

and/or restitution. In addition, the court rulings on the imposition of compensation and 

restitution were highlighted to identify whether the court decisions provide enough 

safeguard for the victims to obtain their two rights. Those verdicts which order 

compensation and/or restitution for the defendant or the state were rarely carried out by 

the judge. Based on the directory of judicial decisions issued by Supreme Court, there 

were only six court rulings on the imposition of restitution and compensation for 

victims of genocide, crime against humanity, terrorism, and human trafficking between 

2008-2022. It was also supported by the fact that there were few regulations limiting 

the victims' rights to receive compensation from the state or restitution of the crime. 

These data play an important aspect to propose a comprehensive mechanism for victims 

of crime to get compensation and/or restitution.  

 

Theories on Compensation and Restitution for Victims of Crime 

Unlike restitution, compensation takes the form of monetary payment and it is a 

state obligation. The ‘failure to protect’ theory underpins the state obligation to 

compensate victims of crime. This theory dictates that an individual who become the 

victim of a crime is primarily caused by the failure of the society to eliminate crime and 

by extension, the failure of the law enforcement to prevent offenses (Goldscheid, 2004). 

In addition, there are two considerations as to why victims are entitled to state-provided 

compensation First, compensation is based on equity and social solidarity. The victim 

of crime is a victim of society who should be reimbursed by the community for the 

damages incurred. In a larger sense, the theory holds that the government owes 

compensation to the victims since law enforcement officers have failed to prevent crime 

from occurring. Second, other forms of compensation have been proven to be 

insufficient to proportionately compensate the victims (Katsoris, 1990/1991). 

Compensation is a program that provides public fund to those who have been the 

victims of crime. The fund is a public resource that can be streamlined from the external 

sources of the crime and is used to meet the particular needs of the victim (Mégret, 

2010). Compensation for victims primarily aims to improve the responsiveness of the 

criminal justice system to the victims (Foote, 1992). Medical expenses, mental health 

counselling, funeral expenses, lost wages, cost of glasses, contact lenses, dental care, 

purchase of prosthetic devices, cost of moving or relocating, transportation costs to 

obtain medical care, job rehabilitation, replacement services for infant or children care, 

and domestic assistance should all covered by the compensation provided to victims 

(Minarcik, 2012/2013). 

The movement supporting the rights of the victims is raised by the concerns that 

the criminal justice system is excessively focused on the criminal offenders and 

frequently fails to address the interests and needs of the victims (Asner., 2013). 

Subsequently, more people become aware of the needs and concerns of victims in the 

criminal justice system. Victims of crime are frequently treated unfairly and ignored in 
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the criminal justice system (Frank., 1992). In this context, restitution is only a small 

fraction of the effort to ensure that victims' rights are respected. The perpetrator of the 

crime is made responsible for the victim's losses through restitution (Anderson, 2017). 

Restitution refers to efforts to return a victim's right to what it was before they suffered 

a series of losses due to the crime. A criminal sentencing court can utilize restitution to 

recompense a victim for their injuries (Birney, 2012). 

 Restitution is a procedure usually utilized in the courtroom to compensate the 

victim for the loss or damage (Lollar, 2014). Restitution is defined as ‘the act of doing 

good things or giving the amount equivalent to the victim's loss, harm, or injury’. The 

perpetrator of the crime is the one to make restitution to the victim. When a victim 

suffers a loss and the culprit is discovered, the criminal is legally obligated to pay the 

victim a sum of money. Restitution might involve the restoration of a quantity of money 

or the value of an object taken by the criminal, burial expenses, salary loss, support and 

payment for medical bills, counselling, therapy, or finding the victim new employment 

(Shephard, 2014) (Monachino, 2008). Restitution is paid by the perpetrator or a third 

party before or after a final court decision. The perpetrator of the crime must be found 

guilty of a criminal violation in order for the victim to get reparation. Restitution 

encompasses a number of objectives. First, restitution is used to recompense victims 

for their losses as well as to financially support the victims. Second, the facility of 

restitution to track losses made by the criminal acts as a deterrent since it sends warning 

to potential criminals that they will be held responsible for any incurred losses. Third, 

by forcing the perpetrator of the crime to pay a quantity of money to the victim, 

restitution forces the culprit to admit the harm caused by his acts. The criminal bears 

sole responsibility for the crime. Unlike fines paid to the state, restitution is more 

personal as it is delivered directly by the perpetrator to the victim and is linked to the 

actual suffering of the victim. Hence, there is a causal relationship between crime and 

the losses sustained by victims in restitution (DiBari, 2011). 

The fact that restitution may carefully trace the harm caused by a criminal becomes 

a strong deterrent, as it notifies potential offenders that they will be held accountable 

for every penny of harm. By requiring the perpetrator to make a payment to the victim, 

restitution also forces the criminal to acknowledge the genuine harm of his actions. 

Restitution poses several benefits; a) the court can avoid bringing severe criminal 

charges by requiring restitution as a condition of punishment (González, 2016); b) by 

holding the offender accountable for his actions, restitution orders serve to restore the 

offender's self-respect; c) restitution as a criminal consequence and alternatives to 

prison that are less expensive; and d) victims might receive both material and 

psychological gratification through restitution (Morris, 2012).  

The Swedish model can be utilized as a model for maximizing compensation and 

restitution to victims. This country has a leading agency called ‘Crime Victim 

Compensation and Support Authority’ consists of other public and private 

organizations acting in collaborating with the agency in providing assistance to victims 

of crime. Within the organization, the agency has three areas of duties, namely (1) 

assessing and providing criminal injuries compensation, (2) administering Crime 

Victim Fund which is designated for supporting research and non-governmental 

organization’s activities, and (3) administration Centre of Competence to provide 

capacity building and training as well as dissemination of information and researchers 

for the public. In addition, it also important to argue that Sweden has established a 



 6 

single integrated support and assistance system for victims involving executives, 

private organization, Non-Governmental Organization, and judiciary. (Chokprajakchat, 

2017) 

 

The Regulatory Framework of Compensation and Restitution to the Victim: 

Mapping Out the Flaws 

The Criminal Code limits victim protection to assessing the form and weight of 

criminal sanction based on the circumstances surrounding the victim, such as the crime 

of assault as promulgated in Article 351. Ordinary assault is sentenced by a maximum 

penalty of two years in prison and eight months or a maximum fine of IDR. 4,500. If 

the act causes serious injury, the penalty is aggravated into five years of imprisonment. 

If it causes death, the sentenced is aggravated into seven years of imprisonment. Other 

types of protection, such as compensation and/or restitution, which are extremely 

valuable to victims, are not covered by the Code since the types of punishment are 

limited to capital punishment, imprisonment, short imprisonment, and fine (Article 10). 

None of these criminal sanctions are directed toward the rights of the victims to get 

compensation. The notion of criminal conduct under the retributive view, which is a 

violation of public interest, cannot be separated from the abstraction of victims' interests 

in criminal law (Wenzel, 2007).  

The protection of criminal offenders is also found in the provisions of the criminal 

procedure. The Code does not include a definition of a victim of crime which situates 

them as the forgotten party in the criminal justice system. The lack of arrangement for 

victim protection is acceptable, given that the enactment's background concerns the 

necessity for human rights protection for perpetrators of criminal crimes who are 

frequently violated by the law enforcement personnel. The primary purpose of the Code 

is to improve human rights protection for criminals, both as suspects and defendants, 

when interacting with law enforcement agents with specific powers. This law seeks to 

place the perpetrator in a dignified position within his entity  (Erdianto, 2020). 

Victims' rights are limited to file compensation claims merged with the civil 

lawsuit under Article 98 following particular legal procedures. If an act that is the basis 

for an indictment in a criminal case examined by a district court causes harm to a victim, 

the presiding judge of the hearing may decide to combine the cases for damages to the 

criminal case at that person's request for civil lawsuit. Such requests can be made only 

the day before the public prosecutor files the criminal charges. If the public prosecutor 

fails to appear, the request must be made no later than the day before the judge overturns 

the judgement. It is also stipulated that compensation cases are to be merged in line 

with the principle of proportionality, namely the protection of the rights of perpetrator, 

the victims and other parties. The goal of this merging is to create a judicial concept 

that is simple, quick, and low-cost (Harahap, 2008). This approach allows a victim to 

file a damages case without having to go through a standard civil lawsuit or to wait for 

the criminal proceedings to be completed. However, the provisions on the incorporation 

of cases are still flawed in several points. It primarily depends on the criminal case. In 

a case where the defendant is not found guilty of the offense, the victim's claim for 

damages will not be granted. Even if the court decides to rule the defendant guilty, it 

still requires the final court decision, hence taking a longer period of time. Filling for 

damages must be done before the prosecution. Failing to meet this period of time will 
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seal the opportunity of the victims to get compensation. Finally, compensation is 

limited only to material losses of the victim.  

Other pieces of legislation similarly govern compensation and restitution. As 

indicated in Article 35 section (2) of Law on the Court of Human Rights of 2000, 

compensation and restitution paid to victims of genocide and crimes against humanity 

shall be included in the court decision. Government Regulation No. 3 of 2002 on 

Compensation, Restitution, and Rehabilitation of Victims of Gross Human Rights 

Violations contains further regulations pertaining to compensation and restitution for 

gross human rights violations. Compensation is defined as recompense granted by the 

state since the perpetrator is unable to provide full compensation. Restitution is money 

paid by the criminal or a third party to the victim or his family. It could be the return of 

property, the payment of damages for loss or suffering, or the payment for specific 

actions. 

The victim or their family can receive compensation and/or restitution. The 

Ministry of Finance is specifically listed in the verdict as a government agency 

responsible with carrying out compensation based on the decision of the Human Rights 

Court, which has achieved its legal binding power. The Ministry of Finance is in charge 

of compensation for the financing and calculating of public finances. The perpetrator 

or a third party is responsible for making restitution based on the orders mentioned in 

the decision of the Human Rights Court. Only if the criminal is unable to pay restitution 

to the victim will the state provide compensation. If the defendant is terminated by 

prosecution, restitution will be considered in the court decision. In the event of serious 

human rights violations, compensation and restitution cannot be offered to the victim 

if the defendant is not prosecuted. When many victims have clearly suffered losses in 

the event of severe human rights violations, especially in the past (before the enactment 

of the Human Rights Court Law), but it is difficult to prove the perpetrator because 

many evidences are no longer available. This provision, of course, can prevent victims 

from receiving compensation. 

The Law of the Human Rights Court also lacks the precise guidelines for assessing 

the amount of restitution or compensation that can be awarded to victims. Article 2 

section (2) stipulates that the compensation must be granted appropriately and 

immediately, while the amount is to be set by the judge. It is also stated that the victim 

is given compensation for losses and/or the restoration of other rights as soon as feasible 

in order to alleviate the victim's suffering. This provision will be difficult since the 

relevant Government Agencies entrusted with compensating and rehabilitating victims 

must be based on the final court decision. In fact, it takes years from the time an inquiry 

begins to the time a formal judgement is rendered in the ad hoc Human Rights Court 

(Abidin., 2014). 

Compensation and restitution are particularly defined in Chapter IV on 

Compensation, Restitution, and Rehabilitation, which consists of Articles 36 to 42 of 

Law on Combating Crimes of Terrorism, 2003. Any victim or heir to the victim who 

has been harmed as a result of terrorism offences is entitled to restitution or 

compensation. Compensation is financed by the government and charged to the state, 

while restitution is paid by the culprit to the victim or their heir(s). In the court's 

judgement, compensation and/or restitution are awarded and specified all at once. The 

reliance on the criminal case verdict for compensation and restitution is a serious flaw. 

Compensation and restitution cannot be awarded if the defendant is not charged with a 
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crime. This clause does not reflect the orientation to the victim's protection because 

even if terrorist actions occur and the victim suffers losses, no compensation or 

restitution will be offered if no defendant is prosecuted. Compensation should not be 

based on the criminal case, but it can be awarded if there is a terrorism-related criminal 

occurrence and the victim has suffered damages (Sujatmoko, 2019). 

The Law on Combating Human Trafficking of 2007 solely regulates restitution as 

‘the payment of damages to the perpetrator based on a permanent legal judgement for 

material and/or immaterial losses sustained by the victim or his heirs’ (Article 1 section 

13). The restitution requirements are included in Articles 48 through 50. It is stated that 

any victim of a human trafficking crime, as well as their heirs, is entitled to restitution 

which include recompensing for victims' loss of money or income, suffering, medical 

and/or psychiatric treatment costs, and/or other losses as a result of trafficking. The 

restitution is given and listed in the court decision on the criminal case of human 

trafficking at the same time. Since the first-tier court decision, the supply of restitution 

has been carried out, and might be placed first in the court that decides the case. The 

provision of restitution must be completed within 14 (fourteen) days of the verdict's 

entry into final and binding legal effect. If the culprit is found not guilty by a court of 

appeal or cassation, then the judge may direct in their judgement that the restitution 

money can be restored to the parties involved. If the victim's request for restitution is 

not satisfied within the given period of time, the victim or their heirs should contact the 

court. The court issued a written warning to the defendant, directing them to fulfill their 

commitment to give restitution to the victim or their heirs as soon as possible. The court 

instructed the public prosecutor to collect the convict's properties and place them on 

auction for restitution payments if the warning letter is not responded within 14 

(fourteen) days. If the perpetrator is unable to make reparation, then the perpetrator is 

subject to a maximum sentence of one year in prison. 

The provision of restitution to victims of human trafficking has a variety of flaws 

based on the foregoing arrangements. First, repayment is contingent upon the outcome 

of the criminal case. If the accused is found not guilty by the court, the victim will not 

get the restitution. Although a victim of a criminal act suffers both monetary and 

immaterial damages, he will not be compensated if the culprit is released. Second, if 

the perpetrator does not comply with the court's order to provide restitution and also 

does not have sufficient property, the victim will not be compensated since the culprit 

will only be sentenced to a maximum of one (1) year of imprisonment as the criminal 

sanction replacement. 

Compensation and restitution are also governed by Law on the Protection of 

Witnesses and Victims of 2006, which was revised in 2014. Compensation is defined 

‘as recompense paid by the state since the perpetrator and his or her family are unable 

to provide the full compensation’. Restitution is paid by the culprit or a third party to 

the victim or his family in the form of: a) indemnity for lost wealth or income; b) 

reparation for suffering directly related to illegal activities; and/or c) reimbursement of 

medical and/or psychiatric treatment costs. Not all victims are eligible for 

restitution. According to Article 7A paragraph (2) of the Law, not all victims who suffer 

losses as a result of criminal activities will be eligible for reparation since it will be 

confined to victims of specific criminal acts, as determined by the Witness and Victim 

Protection Agency. The statute also lacks the criteria that could serve as guidance for 

the Witness and Victim Protection Agency in determining what types of criminal 



 9 

conduct a victim is eligible for restitution. According to the Government Regulation of 

2018 on the Provision of Compensation, Restitution, and Assistance to Witnesses and 

Victims, a restitution application can be filed by the agency before or after a final court 

decision. This agency may request for restitution to the public prosecutor for inclusion 

in the claim if the restitution application is made before permanent court decision. 

Based on the above description, it is argued that the Witness and Victims' 

Protection Law does not specify how long judges must decide restitution application. 

Furthermore, there is no ‘coercive measure’ for the offender to pay the court-ordered 

restitution, either because of the perpetrator's reluctance or unable to pay it. 

Compensation in the Act is limited to victims of genocide, crimes against humanity, 

and victims of terrorism offences, reimbursement of restitution with compensation is 

also impossible. 

 

Judicial Response  
In the practice of court judgements, the resuscitation of restitution to the defendant 

is uncommon. There are just a few court decisions in which one of the defendants was 

ordered to pay restitution to the victim, as shown in table 1 below: 

 

Table 1. Restitution in Court Ruling 

No Court  Court Order 

1 1633/PID.B/2008/PNTK The defendant was compelled to pay USD. 672 

in reparation to Maidiana. If restitution is not 

paid, it will be substituted by a one-month 

sentence of incarceration. 

2 396/Pid.B/2012/PN.Cbd The defendant was ordered to pay restitution to 

Desti Fitriyani, Desi Aprillianti, Irmawati, 

Mutia Yulyanti, Siti Nurani, and Wiwin of 

USD. 672 each as the victims. If the restitution 

is not paid, it is replaced with a three-months 

sentence of incarceration. 

3 1155/K/Pid.Sus/2013 The restitution request by the victims was not 

granted because the public prosecutor failed to 

identify the nature and quantity of the victim's 

damages. 

 

Table 1 shows that the court's judgment requiring the accused to pay restitution is 

invariably accompanied with a brief prison sentence. The existence of criminal 

detention for one month or three months consequently allows the defendant to avoid 

paying the judge-ordered restitution. The perpetrator would rationally choose to serve 

a one-month prison sentence rather than to pay a very substantial amount of restitution. 

To ensure that victims' rights to restitution are not violated, criminal detention in lieu 

of restitution should be substituted with confiscation of the perpetrator's 

assets/properties or instalment payment aimed at repairing the harm caused by criminal 

behavior (Waterman, 2020). Furthermore, the lack of information about the amount of 

restitution sought does not prevent judges from imposing it. The court should be able 

to determine how much restitution is suitable for the victim's needs, suffering, and 

recovery. 
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Despite the fact that the application for compensation was limited to victims of 

terrorism offences, the court allowed it, in contrast to the restitution verdict. The judge 

denied the application for compensation for victims of genocide and crimes against 

humanity. The public prosecutor demanded that the state pay the amount of 

USD.99,564 to compensate the victims of terrorism due to a bomb explosion in one of 

the houses of worship in Samarinda several years ago. Only a portion of the 

compensation claim of USD. 16,007 was granted by the judge. The South Jakarta 

District Court also awarded USD. 68,445 in compensation for the expense of treating 

victims of the bombing on MH Thamrin in Central Jakarta, as well as victims of suicide 

bombs at Kampung Melayu Terminal in East Jakarta. In this lawsuit, 16 persons 

obtained their compensation, including 13 victims of the Thamrin bombing and three 

victims of the Kampung Melayu explosion. 

Bombing victims in Surabaya were awarded USD 79,407 in compensation by the 

West Jakarta District Court, which comprised the cost of rescuing victims not covered 

by the government, operational reimbursement costs, and lost income reimbursement. 

There are 17 bombing victims in this case who are eligible for compensation. The court 

also awarded USD. 27,859 in compensation to three terrorism victims. The amount was 

calculated based on the Witness and Victim Protection Agency consideration filed 

through the public prosecutor's demands. The three victims were protected by Agency. 

The victim's wife received the deceased victim's compensation, thus entitled to USD. 

19,272 in compensation. The other two victims are entitled to USD.3,479 and USD. 

5,106 in compensation respectively. 

 

Protecting Victims of Crime through Compensation and Restitution: A Proposed 

Solution 

Indonesian legislations nonetheless equate the methods of compensation and 

restitution even if these two rights of the victims have different philosophical and 

characteristic grounds. The fact that the state compensated the victim demonstrates that 

the state has failed to safeguard and guarantee security to the victim. Law enforcement 

personnel acting on behalf of the state has also failed to prevent the commission of a 

criminal conduct that harms the victim (Katsoris, 1990/1991). As a form of failure and 

accountability to the citizen, the state is compelled to compensate the victim. 

Restitution, on the other hand, is a result of the paradigm shift in prosecution from 

retributive to restorative justice. Restitution is one way to address the needs and 

interests of victims who have been overlooked by the criminal justice system (Hancock, 

2020). Restitution is only a small fraction of the effort to ensure that the rights of the 

victims are respected. The perpetrator of the crime is made responsible for the victim's 

losses through restitution (Bickford, 2019) (Durkin, 2021). 

The renewal of compensation and restitution arrangements in the Indonesian legal 

system should be based on their philosophical differences and characteristics. The 

compensation paradigm should adhere to the fulfillment of citizens' rights. It should be 

viewed as a form of the state pleading ‘guilty’ for failing to protect and give security to 

its citizens. Compensation must be linked to human rights abuses, which are almost 

invariably committed by governmental actors (Rutherford, 2018). Because there is no 

link between compensation and the defendant's guilt as detailed in the court's 

judgement, the state's compensation does not have to be contingent upon the judicial 

decision. Any person who is the victim of a criminal offense is entitled to compensation 
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from the state (Pearl, 2019). As a result, only particular types of crimes for which 

victims are entitled to compensation from a state are no longer needed to be 

perpetuated. Compensation is also paid to the victim of a criminal conduct whose 

perpetrator dies before the judicial process was completed, and this does not have to be 

contingent upon the court decision. Victims of unlawful arrest by law enforcement 

officials are also compensated as a form of state responsibility to urge law enforcement 

officers to be cautious when detaining someone as a suspect of a crime (Okpaluba, 

2020). 

What are the costs that the state should pay and provide to the victims? The solution 

to this question is contingent upon the state's capabilities and availability of funding. 

Material and immaterial losses, medical expenses, mental health counseling, funeral 

expenses, lost salaries, eyeglass purchase costs, contact lenses, dental care, purchase of 

prosthetic devices, moving or relocation costs, transportation costs for medical 

treatment, occupational rehabilitation, replacement services for infant and child-

care, and domestic assistance are all the examples of compensation. At the very least, 

the state compensates victims for losses incurred directly as a result of a criminal 

conduct. The state must cover all costs for victims of trauma or stress in order for them 

to recuperate (Loller, 2014). 

In the event that the state is unable to provide immediate compensation to the 

victim, the state may pay it monthly or annually. If this is too onerous, compensation 

can be converted into tax deduction, specific cost deductions that the victim should 

have paid, or the provision of certain educational or health services (Rutledge, 2011). 

States must develop a state-subsidized or state-funded compensation scheme known as 

public money to ensure that compensation programs work efficient and that victims' 

rights are respected (Anonymous, 2010). Fines, confiscation of convicted assets, some 

tax income, and non-binding donations from people or private institutions that are 

provided for the unique needs of victims are all possible sources of funds. This private 

scheme funding is derived from the social solidarity theory as mentioned earlier. The 

funds are administered by specific institutions that are required to report them to the 

public and are audited annually by independent auditors. The compensation application 

process is nevertheless hampered by a lengthy and cumbersome bureaucracy. This 

procedure should be made as straightforward as possible such as by delegating new 

responsibilities to the Witness and Victim Protection Agency, one door of online or off-

line compensation application. The agency is given authority to handle matters by 

making a coordination with relevant agencies.  

The renewal of restitution arrangements must refer to the restorative justice 

principle by focusing on the perpetrator's responsibility to compensate the victim for 

criminal acts committed, and the victim's willingness to forgive the perpetrator's guilt 

(Teninbaum, 2007) (James, 2021). Before the perpetrator pays the victim restitution, 

the two parties must meet with the goal of restoring the victim's damage or loss 

(Reimund, 2003). The provisions in various laws and regulations requiring restitution 

payments to the final judicial decision demonstrate that the underlying concept of 

restorative justice has yet to be implemented. Such rules should not apply 

unconditionally, in the sense that a legally binding court does not have to be an absolute 

requirement for the perpetrator to pay restitution to the victim. The clause should only 

be enforced if the perpetrator refuses to accept guilt and to be held liable for giving 

restitution to the victim in the absence of a final court order. 
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The defendant can still make restitution to the victim if he admits his guilt and is 

willing to pay reparation to the victim before the judicial process is completed or before 

the court decision has achieved its final and binding legal force. The giving of 

restitution in this manner can be used to relieve the defendant or even as a foundation 

for judges to forgive the culprit (judicial pardon) (Weisbuch, 2019) (Maurer, 2021). 

The judge may find the defendant guilty of a criminal offense but not criminally charge 

him for certain offenses if the offender has given restitution to the victim. Judges and 

public prosecutors play a crucial role in getting the accused to agree to pay restitution. 

Even if the victim does not request restitution, the judge and prosecution may ask the 

defendant if they are willing to pay for it. Furthermore, according to the concept of 

restorative justice, the defendant should be morally compelled to compensate the harms 

of the victim. The fundamental goal is to repair the positive relationship between the 

victim and the offender (Kim, 2021) since healing and peace are the main goals of this 

justice (Bloch, 2021). As a result, the administration of a rigid criminal justice system 

was transformed into a humanistic criminal law (Weinstein, 1996). 

In the case that the defendant does not have enough property to pay restitution to 

the victim, reimbursement with a maximum sentence of one or three months indicates 

that the provision is still in retributive justice. The clause should be revised to include 

provisions such as the seizure of the perpetrator's assets and their distribution to the 

victim in accordance with the amount of restitution determined by the court. This asset 

forfeiture also applies to perpetrators who dies before having the opportunity to pay 

restitution to victims following a final court order. Furthermore, the perpetrator may 

also be forced to find victim a new work if he is fired from his employment for being a 

victim of a criminal conduct, or if he works for the victim for an extended period of 

time without being paid. Restitution does not have to be restricted to monetary 

compensation which can involve work or other benefits that are directly beneficial to 

the victim. 

The perpetrator's payment of restitution to the victim should likewise be limited in 

time. For example, one month after the court's judgment, the perpetrator is obligated to 

compensate the victim, and if that period of time has expired, the perpetrator's assets 

are seized. If the perpetrator does not have enough property to pay the victim restitution 

right away, the court may compel the offender to pay the victim restitution in 

installments for a set period of time. This rule applies only if the defendant has 

demonstrated to the court that he does not have enough property to pay reparation to 

the victim all at once. In addition, the scope of criminal acts that compel perpetrators 

to make restitution to victims has been broadened to encompass all forms of criminal 

acts as long as the victim suffers direct losses as a result of the perpetrator's unlawful 

conduct. All unlawful acts that produce direct injury to the victim should be subject to 

restitution. This is because the major goal of restorative justice is to bring perpetrators 

and victims back together (Massey, 2018). 

 

Conclusion 
There have been legal loopholes concerning regulation of compensation and 

restitution for victims of crimes in Indonesia. The victims have no right to 

compensation and/or restitution when the court release the defendant’s guilty of 

committing an offense. In the case that the culprit does not have enough property to pay 

restitution by the court’s order, the victim will not be compensated because the 
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perpetrator will only be sentenced to a maximum of one year of criminal replacement 

imprisonment. All court orders that impose repayment on the culprit are dispensed with 

criminal incarceration in a short period of time which therefore prevents the victim from 

obtaining their right to restitution. 

Compensation focuses on restoring victims' rights which have been violated by the 

government. The payment does not rely on the court decision, granted to the victim of 

a criminal act whose perpetrator dies before the judicial procedure was, or given to 

unlawfully arrested victim by law enforcement agents. Compensation is limited to 

material losses, trauma or stress recovery expenditures, and it can be paid in cash, 

monthly, or annually, as well as converted into other currencies. Restitution should 

correspond to the restorative justice principle. Provisions requiring a legally binding 

court order are nevertheless only executed if the criminal refuses to make the 

restitution. The payment can be done by the offender prior to the court's ruling and can 

be used to mitigate the weight of the sentence or to pardon the convict. All crimes that 

directly cause victim harm are subject to restitution and could be paid in installments. 

Hence, it is suggested that the legislatures need to issue a specific and comprehensive 

law by eliminating the technical barriers for victims to get compensation and/or 

restitution and to establish an integrated agency for victim assistance. It is also 

recommended that the government should provide sufficient budgets to cover all 

victims of crime to obtain compensation.  
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Thank you for submitting your work to this journal, and we hope that you will consider us for your future submissions.


Best wishes


Heng Choon (Oliver) Chan, Ph.D.

Senior Editor

Cogent Social Sciences


Comments from the Editors and Reviewers:


__________________________________________________

In compliance with data protection regulations, you may request that we remove your personal registration details at
any time.  (Use the following URL: https://www.editorialmanager.com/cogentsocsci/login.asp?a=r). Please contact the
publication office if you have any questions.
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listed at the bottom of this page, or to pay online through our secure website please click here

Please note that Taylor & Francis is a division of Informa, all payments by credit/debit card will reflect as "Informa" on
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Wire/Bacs transfer - details on our bank account and how to submit payment can be found on the attached invoice.
Please ensure your bank notes your invoice number when submitting your payment or alternatively you can email
your payment details to our receipts team on ReceiptsRemittances@informa.com

Pay by Cheque - Please make cheques payable to Informa UK Ltd. Please return a copy of this invoice and your
cheque to the address provided

Customer Services Global Contacts
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Balas Ke: OASS-production@journals.tandf.co.uk
Kepada: mahrus_ali@uii.ac.id

Any copyrighted material reproduced in your paper must include an accompanying attribution. Brief extracts of third-
party material may be cleared for use under the fair use / fair dealing policy, and don't require full copyright clearance
from the Rightsholder. For further information and to access a template form for requesting permission, please see
https://authorservices.taylorandfrancis.com/using-third-party-material-in-your-article/. Please keep copies of all
correspondence.

Article: Compensation and Restitution for Victims of Crime in Indonesia: Regulatory Flaws, Judicial Response, and
Proposed Solution

Journal: Cogent Social Sciences OASS

Article ID: OASS 2069910

Dear Mahrus Ali,

We are delighted that you have chosen to publish your article in Cogent Social Sciences. I will be your Production
Editor and will work with you to oversee the production of your article through to publication. My contact details are
given at the end of this email.

• Please log in to CATS to complete your Author Publishing Agreement. Your user name and password are given
below. If you have any questions on the process of completing your agreement, please contact me.

Proofs will be ready for you to check in approximately 5 working days and we would like you to return your corrections
within 2 days. Please let me know if there will be any difficulty in meeting this schedule.

We will be sending proofs to you through our online proofing system. You will receive notification when your proofs are
available and the link to access them from the email address: iproof@integra.co.in.

• You can check the status of your paper online through the CATS system at: https://cats.informa.com/PTS/in?ut=
C90120A9349146E29BE3FCDB766266C8

• Your User Name is: ALIM475

• Your Password is: Alim4876#$ (You will be required to change this first time you log in)

• The DOI of your paper is: 10.1080/23311886.2022.2069910. Once your article has published online, it will be
available at the following permanent link: https://doi.org/10.1080/23311886.2022.2069910 .

Yours sincerely,

Suriyanarayanan Murugaiyan

Email:OASS-production@journals.tandf.co.uk


https://protect-us.mimecast.com/s/pGt5CW6w8Df51YnYntOkWYi?domain=authorservices.taylorandfrancis.com
mailto:iproof@integra.co.in
https://cats.informa.com/PTS/in?ut=C90120A9349146E29BE3FCDB766266C8
https://doi.org/10.1080/23311886.2022.2069910
mailto:Email%3AOASS-production@journals.tandf.co.uk
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Your completed Author Publishing Agreement (APA) with Taylor and
Francis

 

Attention: Mahrus Ali 

Hello,

Your Author Publishing Agreement for "Compensation and Restitution for
Victims of Crime in Indonesia: Regulatory Flaws, Judicial Response, and
Proposed Solution" has been completed. Please click the link below (or
copy the URL into your browser) to access the system and download your
signed agreement.

Should you have any question on this, you may contact OASS-
production@journals.tandf.co.uk.

Thank you.

 

    Summary »    

https://authoragreement.taylorandfrancisgroup.com/LicenseSummary/Index/12d3e988-28a9-4eb5-ad12-333de7ccc577

© 2015 - Informa UK Limited, an Informa Group Company
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Manuscript Title: OASS - (Compensation and Restitution for Victims of Crime in Indonesia: Regulatory Flaws,
Judicial
Response, and Proposed Solution) 

Manuscript DOI: 10.1080/23311886.2022.2069910 

Journal: OASS-Cogent Social Sciences

Dear Mahrus Ali,

I am pleased to inform you that your proofs are now available for review using the Taylor & Francis
online proofing system: Click here

Please submit your corrections by 27 April 2022, to avoid delay to publication.

Corrections must be limited to answers to the Author Queries, typographical and essential corrections
only.

After we have received your corrections and Author Publishing Agreement, your article will be corrected
and published online following a thorough quality check.

The DOI of your paper is 10.1080/23311886.2022.2069910. Once your article has published online, it
will
be available at the following permanent link: http://dx.doi.org/10.1080/23311886.2022.2069910.

If you have any questions, please contact me using the details below and I will be pleased to assist.

Thank you,

Suriyanarayanan Murugaiyan

On behalf of the OASS production team

Taylor and Francis

4 Park Square, Milton Park, Abingdon, Oxfordshire, OX14 4RN, United Kingdom

Email: OASS-production@journals.tandf.co.uk

“In accordance with
the requirement of any applicable Data Protection Laws, “By including any personal data in your response to this email, you
are freely consenting to this being used and stored by the company for the purpose of service delivery. This email and any accompanying
attachments is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review,
use, disclosure, distribution, or copying is strictly prohibited. If you are not the intended recipient of this communication
or received the email by
mistake, please notify the sender and destroy all copies. Integra Software Services Pvt Ltd. reserves the right, subject to applicable local law, to
monitor and review the content of any electronic message or information sent to or
from its company allotted employee email address/ID without
informing the sender or recipient of the message.”

https://iauthor.integra.co.in/editor?docid=67AF3DF5
http://dx.doi.org/10.1080/23311886.2022.2069910
mailto:OASS-production@journals.tandf.co.uk
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Manuscript Title: OASS - (Compensation and Restitution for Victims of Crime in Indonesia: Regulatory
Flaws, Judicial Response, and Proposed Solution)

Manuscript DOI: 10.1080/23311886.2022.2069910

Journal: OASS-Cogent Social Sciences

Date proof corrections submitted: 23 April 2022

Dear Mahrus Ali,

This email confirms that you have submitted corrections to your proofs via the Taylor & Francis online
proofing system. Your record of corrections are now available using the Taylor & Francis online proofing
system.

Click here

If any of this information is incorrect, please contact the Production Editor: Suriyanarayanan Murugaiyan

Email: OASS-production@journals.tandf.co.uk

We would be grateful if you could answer this very short questionnaire to provide feedback on how you
found the online proofing process. It should take about 1-2 minutes to complete:
http://www.surveygizmo.eu/s3/90026339/Taylor-Francis-Online-Correction-Tool-I

Thank you.

Yours sincerely,

Taylor & Francis Online Proofing Team
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the requirement of any applicable Data Protection Laws, “By including any personal data in your response to this email, you
are freely consenting to this being used and stored by the company for the purpose of service delivery. This email and any accompanying
attachments is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review,
use, disclosure, distribution, or copying is strictly prohibited. If you are not the intended recipient of this communication
or received the email by
mistake, please notify the sender and destroy all copies. Integra Software Services Pvt Ltd. reserves the right, subject to applicable local law, to
monitor and review the content of any electronic message or information sent to or
from its company allotted employee email address/ID without
informing the sender or recipient of the message.”

https://iauthor.integra.co.in/editor?docid=67AF3DF5
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Taylor & Francis <noreply@tandfonline.com> 27 April 2022 14.58
Balas Ke: support@tandfonline.com
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The online platform for Taylor & Francis Group content

Author Services | FAQ | Twitter | Facebook | LinkedIn

Dear Mahrus Ali,



Your Open Access article, Compensation and restitution for victims of crime in indonesia: Regulatory
flaws, judicial response, and proposed solution, published in Cogent Social Sciences, Volume 8 Issue 1,
is now available to access via tandfonline.com.
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Share your article now


You'll hopefully want to share your article with friends or colleagues
(and then check its downloads, citations and Altmetric data on
Authored Works, our dedicated center for all Cogent OA published
authors). Publishing Open Access means your article can be read
by anyone, anywhere, and we want to work with you to ensure it
reaches as wide (and as appropriate) an audience as possible.



  
   
   
 



Author feedback tells us that something as simple as posting about
your article's publication on social media is a highly effective way of
highlighting your research. Find out more about how you can work
with us to promote your work.

Not sure how to access your Authored Works?


If you haven't yet registered, you can do so using
mahrus_ali@uii.ac.id (this is the email you used whilst your
manuscript was going through production).



Once you've completed the quick registration you'll be sent an
email asking you to confirm. Click on the verification link and you
can then login (using the above email address) whenever you want
to by going to Taylor & Francis Online. Once you have logged in,
click on "Your Account" at the top of the page to see the latest
updates on your article.



If you have any problems accessing your Taylor & Francis Online
account please contact us. Thank you for publishing Open Access
with us.



Kind regards,



Stewart Gardiner

Global Production Director, Journals

Taylor & Francis Group

Interested in insights, tips, and updates for Taylor & Francis
authors? Be part of our researcher community on:


Twitter


Facebook


LinkedIn


Taylor & Francis Author Services

Cogent OA

Please do not reply to this email. To ensure that you receive your alerts and information from Taylor & Francis
Online, please add "alerts@tandfonline.com" and "info@tandfonline.com" to your safe senders list.

Taylor & Francis, an Informa business.


Taylor & Francis is a trading name of Informa UK Limited, registered in England under no. 1072954. Registered office:
5
Howick Place, London, SW1P 1WG.
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Compensation and restitution for victims of crime 
in indonesia: Regulatory flaws, judicial response, 
and proposed solution
Mahrus Ali1*, Andi Muliyono2, Wawan Sanjaya3 and Ari Wibowo1

Abstract:  The study aims at examining the limitations of the Indonesian 
legislation concerning the compensation and restitution for the victims of crime 
by reviewing court cases and the implementation of the laws. By employing the 
doctrinal legal research, this study identifies that the victims’ rights to com
pensation and restitution in various legislations are contingent upon the per
petrator’s conviction, excluding the victims of crime from obtaining their rights. 
In court decisions, the perpetrator’s resuscitation is frequently accompanied 
with a sentence of criminal detention for a short period of time. Victims have 
a tough time obtaining restitution since the perpetrator prefers to serve time in 
prison rather than to pay compensation to the victim. Therefore, to provide 
victim protection and assistance, it is necessary to comprehensively understand 
the distinguished natures between compensation and restitution that have 
direct impact on the promulgation of the laws and the imposition of such 
victim rights by the courts.

Subjects: Criminal Law & Practice; Criminology - Law; Regulation  

Keywords: victims of crime; compensation; restitution; judicial response

ABOUT THE AUTHOR 
Mahrus Ali is a faculty member in the criminal 
law department at Universitas Islam Indonesia. 
His research interests include environmental 
crimes, criminal law and human rights, eco
nomic crimes, victim of crime, and penal policy. 
Andi Muliyono is a senior lecturer at Sekolah 
Tinggi Ilmu Hukum Manokwari, West Papua. His 
research interests are covering criminal law, law 
of criminal procedure, and victims of crime. 
Wawan Sanjaya is a lecturer at the Faculty of 
Law, Universitas Balikpapan, East Kalimantan. 
His expertise includes criminal law and law of 
criminal procedure. Ari Wibowo is a senior lec
turer in the criminal law department, Universitas 
Islam Indonesia. His research interests include 
criminal law, victimology, and economic crimes. 
This study is part of a project to enhance the 
victim protection and assistance through legis
lations and judicial decisions. 

PUBLIC INTEREST STATEMENT 
This study highlights the regulatory flaws con
cerning compensation and/or restitution for vic
tim of crimes, review the judicial decisions, and 
explore the arrangements of compensation and 
restitution that protect the victims in Indonesia. 
Both rights of victims are only obtained by 
depending on the defendant’s guilty of commit
ting an offense in the final court decision. All court 
orders that impose repayment on the culprit are 
dispensed with short imprisonment that prevents 
the victims from obtaining their right to restitu
tion. Protecting the victims to get their rights is 
through comprehensive understanding of differ
ent philosophical and characteristic grounds 
between compensation and restitution that have 
direct impact to the victim protection and 
assistance.

Ali et al., Cogent Social Sciences (2022), 8: 2069910
https://doi.org/10.1080/23311886.2022.2069910

© 2022 The Author(s). This open access article is distributed under a Creative Commons 
Attribution (CC-BY) 4.0 license.

Received: 06 March 2022  
Accepted: 20 April 2022

*Corresponding author: Mahrus Ali 
Universitas Islam Indonesia; 
Universitas Islam, Papua Barat; 
Universitas Islam; Universitas Islam  
E-mail: mahrus_ali@uii.ac.id

Reviewing editor:  
Heng Choon (Oliver) Chan, 
Department of Social and Behavioral 
Sciences, City University of Hong 
Kong, Hong Kong

Additional information is available at 
the end of the article

Page 1 of 13

http://crossmark.crossref.org/dialog/?doi=10.1080/23311886.2022.2069910&domain=pdf
http://creativecommons.org/licenses/by/4.0/


1. Introduction
It is not an exaggeration to argue that the existence of victims of crime does not receive much 
attention in the criminal justice process. The central focus of criminal law is more often on criminal 
perpetrators than on victims (Sánchez, 2008; Capers, 2020). The victim is simply positioned as 
a witness or a whistleblower to a criminal conduct. The victim is an object who is subjected to 
criminal activities, both physical and psychological (Polito, 1990). When a criminal conduct was 
committed and the perpetrator is convicted, the victim is abstracted into the public interest, and it 
is thought that the victim has received protection. Since it is not concerned with the recovery of the 
losses resulting from a criminal act, criminal law appears as if it abandons the victim (Rodriguez, 
1992).

More features of criminal offenders are regulated under the Criminal Code, which is based on 
a neoclassical school of thought that accepts circumstances that benefit the criminals, while 
victims are neglected (Hong, 2002) . The Criminal Procedural Law is also dominated by provisions 
on the rights of the criminal offenders, with only a few provisions mentioning the rights of the 
victims. These provisions that govern matters regarding the victims including their rights can only 
be found in Chapter XII that incorporates the damages in lawsuits. The right to report or complain 
about criminal acts is regulated in Article 108, while the right of the victim’s family to be informed 
if the victim dies is promulgated in Article 134 paragraph (1). In addition, the right of the victim as 
a witness to be reimbursed when answering the call to submit information is found in Article 299 
paragraph (1; Angkasa, 2016).

In recent years, the criminal justice system has begun to pay closer attention to victims. Crime is 
no longer viewed as the violation of the interests of the state, but rather as a violation of or injury 
to the victim (Cardenas, 1986; Levanon, 2015; Hughes, 2021). The Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power of 1985 emphasized the necessity for compensa
tion and restitution in providing protection to victims. Article 8 states that offenders or third parties 
responsible for their behavior should, where appropriate, make fair restitution to victims or their 
families. Such restitution should include the return of property or payment for the harm or loss 
suffered, reimbursement of expenses incurred as a result of the victimization, the provision of 
services and the restoration of rights. Article 12 also mentions that “when compensation is not 
fully available from the offender or other sources, States should endeavor to provide financial 
compensation to: (a) victims who have sustained significant bodily injury or impairment of physical 
or mental health as a result of serious crimes; (b) the familyin particular, dependent upon persons 
who have died or become physically or mentally incapacitated as a result of such victimization”. 
This indicates that the perpetrator of a criminal act or other accountable party must make 
restitution to the victim or their family, including compensation for damaged or lost property, 
recovery of suffering, and other rights of the victim. Failure of the perpetrator to fulfill these rights 
subsequently hold the state liable for paying to the victims (Ezioni, 2013).

The principles of victim protection in the Declaration have been incorporated into the Indonesian 
legislations. The Human Rights Court Law of 2000 was the first piece of law to recognize the 
victims’ rights to physical and mental protection from threats, disturbances, terror, and violence by 
any party, as well as the right to compensation and restitution as outlined in Articles 34 and 35. 
Three years later, Indonesia passed an Anti-Terrorism Law that includes provisions on the equiva
lent rights of the victims. The Witness and Victim Protection Law of 2006, which was revised in 
2014, lays out the principles of protection for the victims and their rights in greater detail. Article 1 
section (2) of the Law defines a victim as “a person who suffers physical, mental, or economic 
harm as a result of a criminal act”. This definition is similar to the definition of victim found in the 
Declarations as “persons who, individually or collectively, have suffered harm, including physical or 
mental injury, emotional suffering, economic loss, or substantial impairment of their fundamental 
rights, as a result of acts or omissions that are in violation of criminal laws . . . ”. Several further 
regulations, such as the Human Trafficking Law of 2007 and the Government Regulation of 2018 
on Compensation, Restitution, and Assistance to Witnesses and Victims, have regulated a number 
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of rights of the victim, including compensation and restitution. Although these two rights have 
been governed by various laws, there are still regulatory flaws in their implementation. This affects 
their effectiveness in providing protection to victims of crime, such as the necessity of judicial 
decision.

This present study aims to explore and analyze the flaws of compensation and restitution in the 
Indonesian legislations and court decisions that have resulted in the victims not being fully 
protected, and the idea of how to safeguard the victims of crime through comprehensive com
pensation and restitution arrangements. The authors argue that compensation and restitution 
provisions in various laws have not been sufficiently tailored to protect the victims of crime. Our 
argument is presented in six distinct sections. The first section presents the introduction, and the 
subsequent section presents the methodology guiding the study and the sources of data. The third 
section is theoretical bases on compensation and restitution. It is argued that both right of victims 
of crime have differences in nature and philosophical foundation. The fourth section highlights the 
flaws of compensation and restitution in various legislations in Indonesia. Victims of crime are 
entitled on the compensation and/or restitution only after the court ruling and request of the 
victims. The fifth section discusses the judicial response on the imposition of paying compensation 
and restitution to the victims by the perpetrator or state. It is found that the court judgment 
obliging the accused to pay restitution is invariably accompanied with a brief prison sentence. The 
last section analyzes the proposed solution to protect the victim of crime through compensation 
and restitution.

2. Methodology
This doctrinal legal research mainly relies on the Indonesian legislations promulgating compensa
tion and restitution for victims of crime as the primary source of data. At least 5 laws regulate the 
compensation and restitution in criminal matters, namely Criminal Procedural Code, Human Rights 
Court Law, Anti-Terrorism Law, Human Trafficking Law, as well as Witness and Victim Protection 
Law. The analysis on these laws focuses on the requirement for victims to be entitled to compen
sation and/or restitution. In addition, the court rulings on the imposition of compensation and 
restitution were highlighted to identify whether the court decisions provide enough safeguard for 
the victims to obtain their two rights. Those verdicts which order compensation and/or restitution 
for the defendant or the state were rarely carried out by the judge. Based on the directory of 
judicial decisions issued by Supreme Court, there were only six court rulings on the imposition of 
restitution and compensation for victims of genocide, crime against humanity, terrorism, and 
human trafficking between 2008 and 2022. It was also supported by the fact that there were 
few regulations limiting the victims’ rights to receive compensation from the state or restitution of 
the crime. These data play an important aspect to propose a comprehensive mechanism for 
victims of crime to get compensation and/or restitution.

3. Theories on compensation and restitution for victims of crime
Unlike restitution, compensation takes the form of monetary payment and it is a state obligation. 
The “failure to protect” theory underpins the state obligation to compensate victims of crime. This 
theory dictates that an individual who become the victim of a crime is primarily caused by the 
failure of the society to eliminate crime and by extension, the failure of the law enforcement to 
prevent offenses (Goldscheid, 2004). In addition, there are two considerations as to why victims 
are entitled to state-provided compensation First, compensation is based on equity and social 
solidarity. The victim of crime is a victim of society who should be reimbursed by the community 
for the damages incurred. In a larger sense, the theory holds that the government owes compen
sation to the victims since law enforcement officers have failed to prevent crime from occurring. 
Second, other forms of compensation have been proven to be insufficient to proportionately 
compensate the victims (Katsoris, 1990).

Compensation is a program that provides public fund to those who have been the victims of 
crime. The fund is a public resource that can be streamlined from the external sources of the crime 
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and is used to meet the particular needs of the victim (Mégret, 2010). Compensation for victims 
primarily aims to improve the responsiveness of the criminal justice system to the victims (Foote, 
1992). Medical expenses, mental health counselling, funeral expenses, lost wages, cost of glasses, 
contact lenses, dental care, purchase of prosthetic devices, cost of moving or relocating, transpor
tation costs to obtain medical care, job rehabilitation, replacement services for infant or children 
care, and domestic assistance should all covered by the compensation provided to victims 
(Minarcik, 2012/2013).

The movement supporting the rights of the victims is raised by the concerns that the criminal 
justice system is excessively focused on the criminal offenders and frequently fails to address the 
interests and needs of the victims (Asner, 2013). Subsequently, more people become aware of the 
needs and concerns of victims in the criminal justice system. Victims of crime are frequently 
treated unfairly and ignored in the criminal justice system (Frank, 1992). In this context, restitution 
is only a small fraction of the effort to ensure that victims’ rights are respected. The perpetrator of 
the crime is made responsible for the victim’s losses through restitution (Anderson, 2017). 
Restitution refers to efforts to return a victim’s right to what it was before they suffered a series 
of losses due to the crime. A criminal sentencing court can utilize restitution to recompense 
a victim for their injuries (Birney, 2012).

Restitution is a procedure usually utilized in the courtroom to compensate the victim for the loss 
or damage (Lollar, 2014). Restitution is defined as “the act of doing good things or giving the 
amount equivalent to the victim’s loss, harm, or injury”. The perpetrator of the crime is the one to 
make restitution to the victim. When a victim suffers a loss and the culprit is discovered, the 
criminal is legally obligated to pay the victim a sum of money. Restitution might involve the 
restoration of a quantity of money or the value of an object taken by the criminal, burial expenses, 
salary loss, support and payment for medical bills, counselling, therapy, or finding the victim new 
employment (Shephard, 2014; Monachino, 2008). Restitution is paid by the perpetrator or a third 
party before or after a final court decision. The perpetrator of the crime must be found guilty of 
a criminal violation in order for the victim to get reparation. Restitution encompasses a number of 
objectives. First, restitution is used to recompense victims for their losses as well as to financially 
support the victims. Second, the facility of restitution to track losses made by the criminal acts as 
a deterrent since it sends warning to potential criminals that they will be held responsible for any 
incurred losses. Third, by forcing the perpetrator of the crime to pay a quantity of money to the 
victim, restitution forces the culprit to admit the harm caused by his acts. The criminal bears sole 
responsibility for the crime. Unlike fines paid to the state, restitution is more personal as it is 
delivered directly by the perpetrator to the victim and is linked to the actual suffering of the victim. 
Hence, there is a causal relationship between crime and the losses sustained by victims in 
restitution (DiBari, 2011).

The fact that restitution may carefully trace the harm caused by a criminal becomes a strong 
deterrent, as it notifies potential offenders that they will be held accountable for every penny of 
harm. By requiring the perpetrator to make a payment to the victim, restitution also forces the 
criminal to acknowledge the genuine harm of his actions. Restitution poses several benefits; a) the 
court can avoid bringing severe criminal charges by requiring restitution as a condition of punish
ment (González, 2016); b) by holding the offender accountable for his actions, restitution orders 
serve to restore the offender’s self-respect; c) restitution as a criminal consequence and alter
natives to prison that are less expensive; and d) victims might receive both material and psycho
logical gratification through restitution (Morris, 2012).

The Swedish model can be utilized as a model for maximizing compensation and restitution to 
victims. This country has a leading agency called “Crime Victim Compensation and Support 
Authority” consists of other public and private organizations acting in collaborating with the 
agency in providing assistance to victims of crime. Within the organization, the agency has three 
areas of duties, namely (1) assessing and providing criminal injuries compensation, (2) 
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administering Crime Victim Fund that is designated for supporting research and non-governmental 
organization’s activities, and (3) administration Centre of Competence to provide capacity building 
and training as well as dissemination of information and researchers for the public. In addition, it 
also important to argue that Sweden has established a single integrated support and assistance 
system for victims involving executives, private organizations, non-governmental organizations, 
and the judiciary (Chokprajakchat et al., 2017).

4. The regulatory framework of compensation and restitution to the victim: Mapping out 
the flaws
The Criminal Code limits victim protection to assessing the form and weight of criminal sanction 
based on the circumstances surrounding the victim, such as the crime of assault as promulgated in 
Article 351. Ordinary assault is sentenced to a maximum penalty of two years in prison and eight 
months or a maximum fine of IDR. 4,500. If the act causes serious injury, the penalty is aggravated 
into five years of imprisonment. If it causes death, the sentence is aggravated to seven years of 
imprisonment. Other types of protection, such as compensation and/or restitution, which are 
extremely valuable to victims, are not covered by the Code since the types of punishment are 
limited to capital punishment, imprisonment, short imprisonment, and fine (Article 10). None of 
these criminal sanctions are directed toward the rights of the victims to get compensation. The 
notion of criminal conduct under the retributive view, which is a violation of public interest, cannot 
be separated from the abstraction of victims’ interests in criminal law .

The protection of criminal offenders is also found in the provisions of the criminal procedure. The 
Code does not include a definition of a victim of crime that situates them as the forgotten party in 
the criminal justice system. The lack of arrangement for victim protection is acceptable, given that 
the enactment’s background concerns the necessity for human rights protection for perpetrators 
of criminal crimes who are frequently violated by the law enforcement personnel. The primary 
purpose of the Code is to improve human rights protection for criminals, both as suspects and 
defendants, when interacting with law enforcement agents with specific powers. This law seeks to 
place the perpetrator in a dignified position within his entity (Erdianto, 2020).

Victims’ rights are limited to file compensation claims merged with the civil lawsuit under Article 
98 following particular legal procedures. If an act that is the basis for an indictment in a criminal 
case examined by a district court causes harm to a victim, the presiding judge of the hearing may 
decide to combine the cases for damages to the criminal case at that person’s request for civil 
lawsuit. Such requests can be made only the day before the public prosecutor files the criminal 
charges. If the public prosecutor fails to appear, the request must be made no later than the day 
before the judge overturns the judgment. It is also stipulated that compensation cases are to be 
merged in line with the principle of proportionality, namely the protection of the rights of perpe
trator, the victims, and other parties. The goal of this merging is to create a judicial concept that is 
simple, quick, and low-cost (Harahap, 2008). This approach allows a victim to file a damages case 
without having to go through a standard civil lawsuit or to wait for the criminal proceedings to be 
completed. However, the provisions on the incorporation of cases are still flawed in several points. 
It primarily depends on the criminal case. In a case where the defendant is not found guilty of the 
offense, the victim’s claim for damages will not be granted. Even if the court decides to rule the 
defendant guilty, it still requires the final court decision, hence taking a longer period of time. 
Filling for damages must be done before the prosecution. Failing to meet this period of time will 
seal the opportunity of the victims to get compensation. Finally, compensation is limited only to 
material losses of the victim.

Other pieces of legislation similarly govern compensation and restitution. As indicated in Article 
35 section (2) of Law on the Court of Human Rights of 2000, compensation and restitution paid to 
victims of genocide and crimes against humanity shall be included in the court decision. 
Government Regulation No. 3 of 2002 on Compensation, Restitution, and Rehabilitation of 
Victims of Gross Human Rights Violations contains further regulations pertaining to compensation 
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and restitution for gross human rights violations. Compensation is defined as recompense granted 
by the state since the perpetrator is unable to provide full compensation. Restitution is money paid 
by the criminal or a third party to the victim or his family. It could be the return of property, the 
payment of damages for loss or suffering, or the payment for specific actions.

The victim or their family can receive compensation and/or restitution. The Ministry of Finance is 
specifically listed in the verdict as a government agency responsible with carrying out compensa
tion based on the decision of the Human Rights Court, which has achieved its legal binding power. 
The Ministry of Finance is in charge of compensation for the financing and calculating of public 
finances. The perpetrator or a third party is responsible for making restitution based on the orders 
mentioned in the decision of the Human Rights Court. Only if the criminal is unable to pay 
restitution to the victim will the state provide compensation. If the defendant is terminated by 
prosecution, restitution will be considered in the court decision. In the event of serious human 
rights violations, compensation, and restitution cannot be offered to the victim if the defendant is 
not prosecuted. When many victims have clearly suffered losses in the event of severe human 
rights violations, especially in the past (before the enactment of the Human Rights Court Law), but 
it is difficult to prove the perpetrator because many evidences are no longer available. This 
provision, of course, can prevent victims from receiving compensation.

The Law of the Human Rights Court also lacks the precise guidelines for assessing the amount of 
restitution or compensation that can be awarded to victims. Article 2 section (2) stipulates that the 
compensation must be granted appropriately and immediately, while the amount is to be set by 
the judge. It is also stated that the victim is given compensation for losses and/or the restoration 
of other rights as soon as feasible in order to alleviate the victim’s suffering. This provision will be 
difficult since the relevant Government Agencies entrusted with compensating and rehabilitating 
victims must be based on the final court decision. In fact, it takes years from the time an inquiry 
begins to the time a formal judgment is rendered in the ad hoc Human Rights Court (Abidin., 2014).

Compensation and restitution are particularly defined in Chapter IV on Compensation, Restitution, 
and Rehabilitation, which consists of Articles 36 to 42 of Law on Combating Crimes of Terrorism, 2003. 
Any victim or heir to the victim who has been harmed as a result of terrorism offenses is entitled to 
restitution or compensation. Compensation is financed by the government and charged to the state, 
while restitution is paid by the culprit to the victim or their heir(s). In the court’s judgment, compen
sation and/or restitution are awarded and specified all at once. The reliance on the criminal case 
verdict for compensation and restitution is a serious flaw. Compensation and restitution cannot be 
awarded if the defendant is not charged with a crime. This clause does not reflect the orientation to 
the victim’s protection because even if terrorist actions occur and the victim suffers losses, no 
compensation or restitution will be offered if no defendant is prosecuted. Compensation should not 
be based on the criminal case, but it can be awarded if there is a terrorism-related criminal 
occurrence and the victim has suffered damages (Sujatmoko, 2019).

The Law on Combating Human Trafficking of 2007 solely regulates restitution as “the payment 
of damages to the perpetrator based on a permanent legal judgment for material and/or imma
terial losses sustained by the victim or his heirs” (Article 1 section 13). The restitution requirements 
are included in Articles 48 through 50. It is stated that any victim of a human trafficking crime, as 
well as their heirs, is entitled to restitution that include recompensing for victims’ loss of money or 
income, suffering, medical and/or psychiatric treatment costs, and/or other losses as a result of 
trafficking. The restitution is given and listed in the court decision on the criminal case of human 
trafficking at the same time. Since the first-tier court decision, the supply of restitution has been 
carried out, and might be placed first in the court that decides the case. The provision of restitution 
must be completed within 14 (fourteen) days of the verdict’s entry into final and binding legal 
effect. If the culprit is found not guilty by a court of appeal or cassation, then the judge may direct 
in their judgment that the restitution money can be restored to the parties involved. If the victim’s 
request for restitution is not satisfied within the given period of time, the victim or their heirs 
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should contact the court. The court issued a written warning to the defendant, directing them to 
fulfill their commitment to give restitution to the victim or their heirs as soon as possible. The court 
instructed the public prosecutor to collect the convict’s properties and place them on auction for 
restitution payments if the warning letter is not responded within 14 (fourteen) days. If the 
perpetrator is unable to make reparation, then the perpetrator is subject to a maximum sentence 
of one year in prison.

The provision of restitution to victims of human trafficking has a variety of flaws based on the 
foregoing arrangements. First, repayment is contingent upon the outcome of the criminal case. If 
the accused is found not guilty by the court, the victim will not get the restitution. Although 
a victim of a criminal act suffers both monetary and immaterial damages, he will not be compen
sated if the culprit is released. Second, if the perpetrator does not comply with the court’s order to 
provide restitution and also does not have sufficient property, the victim will not be compensated 
since the culprit will only be sentenced to a maximum of one (1) year of imprisonment as the 
criminal sanction replacement.

Compensation and restitution are also governed by Law on the Protection of Witnesses and 
Victims of 2006, which was revised in 2014. Compensation is defined “as recompense paid by the 
state since the perpetrator and his or her family are unable to provide the full compensation”. 
Restitution is paid by the culprit or a third party to the victim or his family in the form of: (a) 
indemnity for lost wealth or income; (b) reparation for suffering directly related to illegal activities; 
and/or (c) reimbursement of medical and/or psychiatric treatment costs. Not all victims are eligible 
for restitution. According to Article 7A paragraph (2) of the Law, not all victims who suffer losses as 
a result of criminal activities will be eligible for reparation since it will be confined to victims of 
specific criminal acts, as determined by the Witness and Victim Protection Agency. The statute also 
lacks the criteria that could serve as guidance for the Witness and Victim Protection Agency in 
determining what types of criminal conduct a victim is eligible for restitution. According to the 
Government Regulation of 2018 on the Provision of Compensation, Restitution, and Assistance to 
Witnesses and Victims, a restitution application can be filed by the agency before or after a final 
court decision. This agency may request for restitution to the public prosecutor for inclusion in the 
claim if the restitution application is made before permanent court decision.

Based on the above description, it is argued that the Witness and Victims’ Protection Law does 
not specify how long judges must decide restitution application. Furthermore, there is no “coercive 
measure” for the offender to pay the court-ordered restitution, either because of the perpetrator’s 
reluctance or unable to pay it. Compensation in the Act is limited to victims of genocide, crimes 
against humanity, and victims of terrorism offenses, reimbursement of restitution with compensa
tion is also impossible.
5. Judicial Response
In the practice of court judgements, the resuscitation of restitution to the defendant is uncommon. 
There are just a few court decisions in which one of the defendants was ordered to pay restitution 
to the victim, as shown in Table 1 below:

Table 1 shows that the court’s judgment requiring the accused to pay restitution is invariably 
accompanied with a brief prison sentence. The existence of criminal detention for one month or 
three months consequently allows the defendant to avoid paying the judge-ordered restitution. 
The perpetrator would rationally choose to serve a one-month prison sentence rather than to pay 
a very substantial amount of restitution. To ensure that victims’ rights to restitution are not 
violated, criminal detention in lieu of restitution should be substituted with confiscation of the 
perpetrator’s assets/properties or instalment payment aimed at repairing the harm caused by 
criminal behavior (Waterman, 2020). Furthermore, the lack of information about the amount of 
restitution sought does not prevent judges from imposing it. The court should be able to determine 
how much restitution is suitable for the victim’s needs, suffering, and recovery.
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Despite the fact that the application for compensation was limited to victims of terrorism 
offenses, the court allowed it, in contrast to the restitution verdict. The judge denied the applica
tion for compensation for victims of genocide and crimes against humanity. The public prosecutor 
demanded that the state pay the amount of USD.99,564 to compensate the victims of terrorism 
due to a bomb explosion in one of the houses of worship in Samarinda several years ago. Only 
a portion of the compensation claim of USD. 16,007 was granted by the judge. The South Jakarta 
District Court also awarded USD. 68,445 in compensation for the expense of treating victims of the 
bombing on MH Thamrin in Central Jakarta, as well as victims of suicide bombs at Kampung 
Melayu Terminal in East Jakarta. In this lawsuit, 16 persons obtained their compensation, including 
13 victims of the Thamrin bombing and three victims of the Kampung Melayu explosion.

Bombing victims in Surabaya were awarded USD 79,407 in compensation by the West Jakarta 
District Court, which comprised the cost of rescuing victims not covered by the government, 
operational reimbursement costs, and lost income reimbursement. There are 17 bombing victims 
in this case who are eligible for compensation. The court also awarded USD. 27,859 in compensa
tion to three terrorism victims. The amount was calculated based on the Witness and Victim 
Protection Agency consideration filed through the public prosecutor’s demands. The three victims 
were protected by the Agency. The victim’s wife received the deceased victim’s compensation, 
thus entitled to USD. 19,272 in compensation. The other two victims are entitled to USD.3,479 and 
USD. 5,106 in compensation, respectively.

6. Protecting Victims of Crime through Compensation and Restitution: A Proposed Solution
Indonesian legislations nonetheless equate the methods of compensation and restitution even if 
these two rights of the victims have different philosophical and characteristic grounds. The fact 
that the state compensated the victim demonstrates that the state has failed to safeguard and 
guarantee security to the victim. Law enforcement personnel acting on behalf of the state has also 
failed to prevent the commission of a criminal conduct that harms the victim (Katsoris, 1990/ 
1991). As a form of failure and accountability to the citizen, the state is compelled to compensate 
the victim. Restitution, on the other hand, is a result of the paradigm shift in prosecution from 
retributive to restorative justice. Restitution is one way to address the needs and interests of 
victims who have been overlooked by the criminal justice system . Restitution is only a small 
fraction of the effort to ensure that the rights of the victims are respected. The perpetrator of the 
crime is made responsible for the victim’s losses through restitution (Bickford, 2019; Durkin, 2021).

Table 1. Restitution in Court Ruling
No Court Court Order

1 1633/PID.B/2008/PNTK The defendant was compelled to 
pay USD. 672 in reparation to 
Maidiana. If restitution is not paid, 
it will be substituted by a one- 
month sentence of incarceration.

2 396/Pid.B/2012/PN.Cbd The defendant was ordered to pay 
restitution to Desti Fitriyani, Desi 
Aprillianti, Irmawati, Mutia 
Yulyanti, Siti Nurani, and Wiwin of 
USD. 672 each as the victims. If the 
restitution is not paid, it is replaced 
with a three-months sentence of 
incarceration.

3 1155/K/Pid.Sus/2013 The restitution request by the 
victims was not granted because 
the public prosecutor failed to 
identify the nature and quantity of 
the victim’s damages.
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The renewal of compensation and restitution arrangements in the Indonesian legal system 
should be based on their philosophical differences and characteristics. The compensation para
digm should adhere to the fulfillment of citizens’ rights. It should be viewed as a form of the state 
pleading “guilty” for failing to protect and give security to its citizens. Compensation must be linked 
to human rights abuses, which are almost invariably committed by governmental actors 
(Rutherford, 2018). Because there is no link between compensation and the defendant’s guilt as 
detailed in the court’s judgment, the state’s compensation does not have to be contingent upon 
the judicial decision. Any person who is the victim of a criminal offense is entitled to compensation 
from the state . As a result, only particular types of crimes for which victims are entitled to 
compensation from a state are no longer needed to be perpetuated. Compensation is also paid 
to the victim of a criminal conduct whose perpetrator dies before the judicial process was 
completed, and this does not have to be contingent upon the court decision. Victims of unlawful 
arrest by law enforcement officials are also compensated as a form of state responsibility to urge 
law enforcement officers to be cautious when detaining someone as a suspect of a crime 
(Okpaluba, 2020).

What are the costs that the state should pay and provide to the victims? The solution to this 
question is contingent upon the state’s capabilities and availability of funding. Material and 
immaterial losses, medical expenses, mental health counseling, funeral expenses, lost salaries, 
eyeglass purchase costs, contact lenses, dental care, purchase of prosthetic devices, moving or 
relocation costs, transportation costs for medical treatment, occupational rehabilitation, replace
ment services for infant and child-care, and domestic assistance are all the examples of compen
sation. At the very least, the state compensates victims for losses incurred directly as a result of 
a criminal conduct. The state must cover all costs for victims of trauma or stress in order for them 
to recuperate (Lollar, 2014).

In the event that the state is unable to provide immediate compensation to the victim, the state 
may pay it monthly or annually. If this is too onerous, compensation can be converted into tax 
deduction, specific cost deductions that the victim should have paid, or the provision of certain 
educational or health services (Rutledge, 2011). States must develop a state-subsidized or state- 
funded compensation scheme known as public money to ensure that compensation programs 
work efficient and that victims’ rights are respected (Anonymous, 2010). Fines, confiscation of 
convicted assets, some tax income, and non-binding donations from people or private institutions 
that are provided for the unique needs of victims are all possible sources of funds. This private 
scheme funding is derived from the social solidarity theory as mentioned earlier. The funds are 
administered by specific institutions that are required to report them to the public and are audited 
annually by independent auditors. The compensation application process is nevertheless ham
pered by a lengthy and cumbersome bureaucracy. This procedure should be made as straightfor
ward as possible, such as by delegating new responsibilities to the Witness and Victim Protection 
Agency, one door of online or off-line compensation application. The agency is given authority to 
handle matters by making a coordination with relevant agencies.

The renewal of restitution arrangements must refer to the restorative justice principle by 
focusing on the perpetrator’s responsibility to compensate the victim for criminal acts committed, 
and the victim’s willingness to forgive the perpetrator’s guilt (Teninbaum, 2007; James, 2021). 
Before the perpetrator pays the victim restitution, the two parties must meet with the goal of 
restoring the victim’s damage or loss (Reimund, 2003). The provisions in various laws and regula
tions requiring restitution payments to the final judicial decision demonstrate that the underlying 
concept of restorative justice has yet to be implemented. Such rules should not apply uncondi
tionally, in the sense that a legally binding court does not have to be an absolute requirement for 
the perpetrator to pay restitution to the victim. The clause should only be enforced if the perpe
trator refuses to accept guilt and to be held liable for giving restitution to the victim in the absence 
of a final court order.
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The defendant can still make restitution to the victim if he admits his guilt and is willing to 
pay reparation to the victim before the judicial process is completed or before the court 
decision has achieved its final and binding legal force. The giving of restitution in this manner 
can be used to relieve the defendant or even as a foundation for judges to forgive the culprit 
(judicial pardon; Weisbuch, 2019; Maurer, 2021). The judge may find the defendant guilty of 
a criminal offense but not criminally charge him for certain offenses if the offender has given 
restitution to the victim. Judges and public prosecutors play a crucial role in getting the 
accused to agree to pay restitution. Even if the victim does not request restitution, the judge 
and prosecution may ask the defendant if they are willing to pay for it. Furthermore, according 
to the concept of restorative justice, the defendant should be morally compelled to compen
sate the harms of the victim. The fundamental goal is to repair the positive relationship 
between the victim and the offender (Kim, 2021) since healing and peace are the main goals 
of this justice (Bloch, 2021). As a result, the administration of a rigid criminal justice system 
was transformed into a humanistic criminal law (Weinstein, 1996).

In the case that the defendant does not have enough property to pay restitution to the 
victim, reimbursement with a maximum sentence of one or three months indicates that the 
provision is still in retributive justice. The clause should be revised to include provisions such as 
the seizure of the perpetrator’s assets and their distribution to the victim in accordance with 
the amount of restitution determined by the court. This asset forfeiture also applies to perpe
trators who die before having the opportunity to pay restitution to victims following a final 
court order. Furthermore, the perpetrator may also be forced to find victim a new work if he is 
fired from his employment for being a victim of a criminal conduct, or if he works for the victim 
for an extended period of time without being paid. Restitution does not have to be restricted to 
monetary compensation which can involve work or other benefits that are directly beneficial to 
the victim.

The perpetrator’s payment of restitution to the victim should likewise be limited in time. For 
example, one month after the court’s judgment, the perpetrator is obligated to compensate 
the victim, and if that period of time has expired, the perpetrator’s assets are seized. If the 
perpetrator does not have enough property to pay the victim restitution right away, the court 
may compel the offender to pay the victim restitution in installments for a set period of time. 
This rule applies only if the defendant has demonstrated to the court that he does not have 
enough property to pay reparation to the victim all at once. In addition, the scope of criminal 
acts that compel perpetrators to make restitution to victims has been broadened to encompass 
all forms of criminal acts as long as the victim suffers direct losses as a result of the 
perpetrator’s unlawful conduct. All unlawful acts that produce direct injury to the victim should 
be subject to restitution. This is because the major goal of restorative justice is to bring 
perpetrators and victims back together (Massey, 2018).

7. Conclusion
There have been legal loopholes concerning regulation of compensation and restitution for victims 
of crimes in Indonesia. The victims have no right to compensation and/or restitution when the 
court release the defendant’s guilty of committing an offense. In the case that the culprit does not 
have enough property to pay restitution by the court’s order, the victim will not be compensated 
because the perpetrator will only be sentenced to a maximum of one year of criminal replacement 
imprisonment. All court orders that impose repayment on the culprit are dispensed with criminal 
incarceration in a short period of time that therefore prevents the victim from obtaining their right 
to restitution.

Compensation focuses on restoring victims’ rights that have been violated by the government. 
The payment does not rely on the court decision, granted to the victim of a criminal act whose 
perpetrator dies before the judicial procedure was, or given to unlawfully arrested victim by law 
enforcement agents. Compensation is limited to material losses, trauma, or stress recovery 
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expenditures, and it can be paid in cash, monthly, or annually, as well as converted into other 
currencies. Restitution should correspond to the restorative justice principle. Provisions requiring 
a legally binding court order are nevertheless only executed if the criminal refuses to make the 
restitution. The payment can be done by the offender prior to the court’s ruling and can be used to 
mitigate the weight of the sentence or to pardon the convict. All crimes that directly cause victim 
harm are subject to restitution and could be paid in installments. Hence, it is suggested that the 
legislatures need to issue a specific and comprehensive law by eliminating the technical barriers 
for victims to get compensation and/or restitution and to establish an integrated agency for victim 
assistance. It is also recommended that the government should provide sufficient budgets to cover 
all victims of crime to obtain compensation.
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